New Jersey Libertarian Party
Open Government Advocacy Project
John Paff, Chairman
P.O. Box 5424
Somerset, NJ 08875-5424
Phone: 732-873-1251 - Fax: 908-325-0129
Email: lpsmc@pobox.com

January 5, 2009
Robert Diehl, President and Members
Edison Township Council
100 Municipal Boulevard
Edison, NJ 08817
(via email only to rmurphy@edisonnj.org)
RE:

Ordinance: O.1678-2008 (Amending the rules of procedure)
Second Reading: January 14, 2009

Dear President Diehl and Members of the Township Council:
I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Open Government Advocacy Project, with the following comments and
recommendations regarding the captioned ordinance:
1. A provision should be added under Sec. 2-2.4(h) that precisely defines the term
"effective majority." We believe that this is important because Sec 2-2.4(i)(4) permits
less than an "effective majority" of the Council to meet together to discuss official
business without giving formal notice to the public, recording minutes or abiding by
other requirements of the Sen. Byron M. Baer Open Public Meetings Act.
At first blush, it appears that the terms "quorum" and "effective majority" are
synonymous. But, consider the following language from Riya Finnegan, LLC v.
Township Council Of South Brunswick, 386 N.J.Super. 255, 260-61 (Law. Div. 2006):
At this point, this court feels compelled to address the Open
Public Meetings Act. N.J.S.A. 10:4-6 to -21. Although raised at
the trial in this matter, none of the parties felt that there was an
issue and therefore there was no joinder.
The Board's subcommittee consists of three members of the
Planning Board. The Board consists of nine members. N.J.S.A.
40:55D-23. "No action shall be taken at any meeting without a
quorum being present." N.J.S.A. 40:55D-9. A quorum of a ninemember board is five members. "All action shall be taken by a
majority vote of the members of the municipal agency present at
the meeting." N.J.S.A. 40:55D-9. Therefore the "effective

majority," the number of members needed to take action, is three.
Any three members present at a meeting to consider the business
of the Board would constitute an "effective majority" of the Board.
According to Finnegan, an “effective majority” of the Edison Township Council is
three members. This is because a) the Council consists of seven members, b) a
quorum of the Council consists of four members, and c) a voting majority of that
quorum is three members.
Accordingly, we urge the Council to adopt a rule holding that three members of the
Council comprise an “effective majority.” This will make it clear that if three
members of the Council meet together with an intent to discuss official business, that
those three members are assembled as a “public body” that needs to abide by the
Open Public Meetings Act.
If the Council doesn’t’ agree with the Finnegan decision (we recognize that is a Law
Division case and isn’t binding on Edison), then we would still urge the Council to
precisely define the term “effective majority” so as to eliminate any confusion.
2. It appears that the proposed change to § 2-2.8(b) which would allow the Council
President to remove citizens from a meeting “who make any defamatory, insulting or
inflammatory remarks” might run afoul of a speaker’s constitutional right to free
expression. In 1949, the United States Supreme Court held
[A] function of free speech under our system of government is to
invite dispute. It may indeed best serve its high purpose when it
induces a condition of unrest, creates dissatisfaction with
conditions as they are, or even stirs people to anger. Speech is
often provocative and challenging. It may strike at prejudices and
preconceptions and have profound unsettling effects as it presses
for acceptance of an idea. That is why freedom of speech, though
not absolute, . . . is nevertheless protected against censorship or
punishment, unless shown likely to produce a clear and present
danger of a serious substantive evil that rises far above public
inconvenience, annoyance, or unrest. * * * There is no room under
our Constitution for a more restrictive view. For the alternative
would lead to standardization of ideas either by legislatures,
courts, or dominant political or community groups.
In Terminiello v. Chicago, 93 L.Ed. 1131, 1134-1135 (1949)
Terminiello's speech, which the Court held to be constitutionally protected, would
likely be considered “insulting” or “inflammatory” to the Council president had it
been uttered at a Council meeting. According to the Court opinion, Terminiello
called Eleanor Roosevelt a communist and made very disparaging remarks about
Jews and other non-Christians. See Terminiello v. Chicago, 93 L.Ed. at 1140-1141
(Jackson, J., dissenting). Similar arguments can be made regarding the “personal,
impertinent, slanderous [and] boisterous” language contained in § 2-2.14(b).
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3. We believe that the part of § 2-2.13(c) that limits a public member’s comments to
those matters “over which the Council has jurisdiction” conflicts with N.J.S.A. 10:412 which requires the Council to let the “public comment on any governmental issue
that a member of the public feels may be of concern to the residents of the
municipality.” We believe that the term “any governmental issue” includes matters
over which the Council does not have jurisdiction. For example, while the Council
cannot control the rulings of the Municipal Court Judge, we believe that members of
the public should not be ruled out of order if they wish to comment upon or publicly
criticize the judge’s rulings.
4. While the Open Public Meetings Act, specifically N.J.S.A. 10:4-12, permits the
Council to “regulate the active participation of the public” at its meetings, we believe
that is unwise for the Council to remove the phrase “[u]nless further time is granted
by the Council,” from Code § 2-2.13(e) because that would apparently require the
Council to stop a speaker after his or her four or six minutes even if the Council
unanimously wished for the speaker to continue. We think that the Council should
retain the discretion to let a person speak for more the allotted time period if it so
chooses.
5. Finally, while admittedly a small point, we see no reason why § 2-2.4(e), which sets
forth the matters that need to be taken care of at the annual reorganization meeting,
requires the Council to “adopt its rules of order.” Since the “Rules of Order” are
already established by Ordinance, we don’t see any reason for them to be “adopted”
at each reorganization meeting.
We appreciate your time and hope that the Council gives serious consideration to our
suggestions.
Sincerely,

John Paff
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