
TOWN OF GUTTENBERG
ADOPTION OF ORDINANCE

Public Notice Published 02/12/10

The foregoing ordinance/ordinances was/were introduced at a Regular Meeting
of the Governing Body of the Town of Guttenberg held on January 4, 2010 and
was/were read for the first time. This ordinance was / were read for a second
time and was voted upon and adopted on a Regular meeting held on January
25, 2010. A copy of this ordinance is posted on the bulletin board in the
Municipal Building.

ORDINANCE #001-10 RESCINDING CHAPTER 3 SECTION 2 LOITERING OF THE
GENERAL ORDINANCES OF THE TOWN OF GUTTENBERG, COUNTY OF
HUDSON, STATE OF NEW JERSEY

ORDINANCE #002-10 RESCINDING CHAPTER 3 SECTION 16 DISORDERLY
PERSONS OFFENSEOF THE GENERAL ORDINANCES OF THE TOWN OF
GUTTENBERG, COUNTY OF HUDSON, STATE OF NEW JERSEY

This Ordinance shall take effect immediately upon final adoption and
publication according to law.

ALBERTO CABRERA
ACTING TOWN CLERK



TOWN OF GUTTENBERG
ORDINANCE HEARING NOTICE

Public Notice Published 01/13/10

The foregoing ordinance/ordinances were introduced at a Regular Meeting of
the Governing Body of the Town of Guttenberg held on January 4, 2010 and
were read for the first time. This ordinance will be further considered for final
passage by the said Mayor and Council of the Town of Guttenberg at the
Guttenberg Town Hall, 6808 Park Avenue, Guttenberg, NJ at a meeting
beginning at 8:00 pm, on January 25, 2010 or at any time and place to which
such meeting may be adjourned. All persons interested will be given the
opportunity to be heard concerning such ordinance. A copy of this Ordinance is
posted on the bulletin board in the Municipal Building and a copy is available
up to and including the time of said meeting to the members of the general
public.

ORDINANCE#001-10
INTRODUCTION

RESCINDING CHAPTER 3 SECTION 2 LOITERING OF THE REVISED GENERAL
ORDINANCES OF THE TOWN OF GUTTENBERG, COUNTY OF HUDSON, STATE
OF NEW JERSEY

ORDINANCE#002-10
INTRODUCTION

RESCINDING CHAPTER 3 SECTION 16 DISORDERLY PERSONS OFFENSE OF
THE REVISED GENERAL ORDINANCES OF THE TOWN OF GUTTENBERG,
COUNTY OF HUDSON, STATE OF NEW JERSEY

ALBERTO CABRERA
ACTING TOWN CLERK













New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

May 5, 2008

Hon. David Delle Donna, Mayor and Members of Council
Town of Guttenberg
6808 Park Ave
Guttenberg, NJ 07093 (via email to Townclerk@myguttenberg.com)

Dear Mayor Delle Donna and Council members:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project, seeking review and repeal of § 3-
2 (Loitering) and § 3-16 (Disorderly Conduct) of the Town Code.

Attached is a) an undated email from the Borough Attorney from the Borough of
Butler in Morris County, b) a draft ordinance that will repeal Butler’s loitering ordinance, c)
Butler’s loitering ordinance, and d) Guttenberg’s loitering ordinance.

If you compare Guttenberg’s and Butler’s ordinances, you will find that even though
they are not identical, they are substantially similar. Given that Butler has opted to repeal
its loitering ordinance, it would seem to be prudent for the Guttenberg Mayor and Council
to ask its attorney to review § 3-2 and report on its validity.

§ 3-16 is clearly preempted because it attempts to regulate street behavior when such
has already been comprehensively addressed by the Criminal Code. If you read State v.
Paserchia, 356 N.J. Super. 461, (App.Div.2003), page 466, you will see that the Appellate
Division found that part of the New Jersey Criminal Code, N.J.S.A. 2C:33, “reveals a policy
to comprehensively address street behavior and other conduct in public places which may
disturb citizens and disrupt peaceful society.” The Legislature, recognizing the tension
between controlling “street behavior” and safeguarding citizens’ free speech and assembly
rights, decided to regulate “street behavior” so comprehensively that there was no room left
for local regulation of the same conduct.

Would you please ask your attorney to review these ordinances and render an
opinion on their validity?

Sincerely,

John Paff



 
Dear Mr. Paff, 
  
The Borough Council of the Borough of Butler reviewed your March 24, 2008 correspondance concerning 
Chapter 155 of the Revised General ordinances and authorized the preparation of an ordinance to repeal this 
Chapter.  A copy of the proposed ordinance to that effect is attached for your information and will be introduced at 
the April 15, 2008 meeting.  Thank you for your interest in the Borough and its ordinances.   
  
Robert Oostdyk 
Borough Attorney 
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BOROUGH OF BUTLER

ORDINANCE NO. 2008 -

ORDINANCE REPEALING CHAPTER 155 OF THE REVISED GENERAL
ORDINANCES OF THE BOROUGH OF BUTLER

WHEREAS, Chapter 155 of the Revised General Ordinances of the Borough of

Butler entitled "Loitering" prohibits certain activities commonly referred to as "loitering."

and;

WHEREAS, Loitering ordinances, like the ordinance contained in Chapter 155 of

the Revised General Ordinances of the Borough of Butler, were declared invalid by the

New Jersey Supreme Court in State v. Crawley, 90 N.J. 241 (1982) and;

WHEREAS, The Court invalidated municipal loitering ordinances based on the fact

that the New Jersey Code of Criminal Justice had contained a prohibition on loitering

which was repealed by the State Legislature; and

WHEREAS, This ordinance has not been enforced and was rendered irrelevant by

the Court decision.

NOW, THEREFORE, BE IT ORDAINED by the Mayor and Council of the Borough

of Butler, County of Morris and State of New Jersey, as follows:

Section 1. Chapter 155 of the Revised General Ordinance of the Borough of

Butler, entitled “Loitering” shall be and is hereby repealed in its entirety.

Section 2. If any section or provision of this Ordinance shall be held invalid in

any Court of competent jurisdiction, the same shall not affect the other sections or

provisions of this Ordinance, except so far as the section or provision so declared invalid

shall be inseparable from the remainder or any portion thereof.
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Section 3. All Ordinances or parts of Ordinances which are inconsistent herewith

are hereby repealed to the extent of such inconsistency.

Section 4. This Ordinance shall take effect immediately after final passage and

publication in the manner provided by law.
Adopted this ____ day of

, 2008.

Carol Ashley, Borough Clerk Joseph P. Heywang, Mayor















Townclerk@myguttenberg.com, 10:56 AM 7/7/2008, Loitering

Printed for John Paff <paff@pobox.com> 1

To: Townclerk@myguttenberg.com
From: John Paff <paff@pobox.com>
Subject: Loitering
Cc:
Bcc:
Attached: c:\documents and settings\daddy\application
data\qualcomm\eudora\attach\a80505Mayor and Council with repeal
request.pdf;

Mr. Cabrera:

Attached is another copy of my 05/05/08 letter to the Mayor and Council
regarding the Town's loitering ordinance. Has this been discussed? If
not, can it be put on the agenda for the 07/14/08 meeting?

Please let me know.

Thanks,

John Paff



Submitted on 11/28/09 via E-Mail to Townclerk@myguttenberg.com

To the Custodian of Records: Please accept this as my request for government
records. Please note that the Open Public Records Act (OPRA) is not the only basis
for my request. I claim entitlement to the records sought under both OPRA and
the Common Law right of access.

Requestor's Name: John Paff
Address: DO NOT use regular mail either for replying to this request

or for sending me the responsive records.
Please use e-mail or fax instead.

Phone: 732-873-1251
FAX: 908-325-0129
E-Mail: paff@pobox.com

Background:

On May 5, 2008, I, on behalf of the New Jersey Libertarian Party, wrote to Mayor
Delle Donna and the Town Council asking for repeal of Town Code Sections 3-2
and 3-16 regarding Loitering and Disorderly Conduct. I have no record of having
received a response to this letter.

Records Request:

1.The first page of the Libertarian Party's May 5, 2008 letter, just to confirm that
the Town received it.

2. The Town 's response, if any, to the May 5, 2008 letter.
3.Any ordinances that repealed or amended the code provisions set forth within

the May 5, 2008 letter.
4.Any writings by or on behalf of the Town Council to an attorney seeking advice

on the matters raised in the May 5, 2008 letter.
5.Any responses received to any writings within the scope of ¶ 4 above.

Note to Custodian

As to ¶¶ 4 and 5 of this request, be advised that the party asserting the attorney-
client privilege has the burden of proving that each requirement for the existence
of the privilege has been satisfied. Matter of Grand Jury Subpoenas Duces Tecum
Served by Sussex Grand Jury on Farber, 241 N.J. 18, 34 (App. Div. 1989). Be
further advised that N.J.S.A. 47:1A-6 places the same burden of proof on records
custodians who seek to deny access to records.

OPRA Request
Town of Guttenberg



The attorney-client privilege protects only the substance of the communication, not
the fact of the representation or the surrounding circumstances. State v. Toscano,
13 N.J. 418, 424-25 (1953) The privilege does not protect "the identity of the
client; the fact that the client consulted with the lawyer and the general subject
matter of the consultation." Restatement (Third) of Law Governing Lawyers, § 69
comment g (2000). Further, the date of the communication and the name of the
attorney are not protected by the privilege. Ramseur v. Chase Manhattan Bank,
865 F.2d 460, 467 (2nd Cir. 1989) and Howell v. Jones, 516 F.2d 53, 58 (5th Cir.
1975).

In sum, the attorney-client privilege is limited. Accordingly, you are cautioned
against regarding the privilege "as some talisman, the mere utterance of which
magically casts of spell of secrecy over the documents at issue." Illinois Education
Association v. Illinois State Board of Education, 791 N.E.2d 522, Ill. 2003). Rather,
if any records are responsive to ¶¶ 4 and 5 of this request, you must disclose
them after redacting any exempt material. N.J.S.A. 47:1A-5(g). "The custodian
shall delete or excise from a copy of the record that portion which the custodian
asserts is exempt from access and shall promptly permit access to the remainder
of the record."















New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

December 7, 2009

Alberto Cabrera, Acting Clerk
Town of Guttenberg
6808 Park Ave
Guttenberg, NJ 07093 (via Fax only to 201-868-9332)

Dear Mr. Cabrera:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project to question your December 2,
20091 response to my Open Public Records Act request.

¶ 1 of my request asked for a copy of the first page of a May 5, 2008 letter that asked
the Mayor and Council to repeal Town Code §§ 3-2 and 3-16 regarding Loitering and
Disorderly Conduct. In your December 2, 2009 response you acknowledge that you “did
receive the letter dated May 5, 2008” and direct me to the attached copy.

But, the letter attached to your response is dated July 7, 2008, not May 5, 2008, and
concerns matters other than §§ 3-2 and 3-16 of the Town Code. Does the Town have a copy
of my May 5, 2008 letter on file? Please advise.

Thank you for your attention to this matter. I look forward to hearing from you.

Sincerely,

John Paff

1 Even though your response was dated December 2, 2009, it was not faxed to me until December 4, 2009.





New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

December 12, 2009

Alberto Cabrera, Acting Clerk
Town of Guttenberg
6808 Park Ave
Guttenberg, NJ 07093

Dear Mr. Cabrera:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project.

I am in receipt of your December 11, 2009 letter indicating that have no record of
ever having received my May 5, 2009 letter seeking repeal of Town Code §§ 3-2 and 3-16
regarding Loitering and Disorderly Conduct.

Enclosed is another copy of that letter. Would you please distribute copies to the
Mayor and Council and ask them to direct the Town Attorney to review the ordinances and
render an opinion on their validity?

Thank you for your attention to this matter. I look forward to hearing from you.

Sincerely,

John Paff



New Jersey Libertarian Party
Preempted Ordinance Repeal Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

May 5, 2008

Hon. David Delle Donna, Mayor and Members of Council
Town of Guttenberg
6808 Park Ave
Guttenberg, NJ 07093 (via email to Townclerk@myguttenberg.com)

Dear Mayor Delle Donna and Council members:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project, seeking review and repeal of § 3-
2 (Loitering) and § 3-16 (Disorderly Conduct) of the Town Code.

Attached is a) an undated email from the Borough Attorney from the Borough of
Butler in Morris County, b) a draft ordinance that will repeal Butler’s loitering ordinance, c)
Butler’s loitering ordinance, and d) Guttenberg’s loitering ordinance.

If you compare Guttenberg’s and Butler’s ordinances, you will find that even though
they are not identical, they are substantially similar. Given that Butler has opted to repeal
its loitering ordinance, it would seem to be prudent for the Guttenberg Mayor and Council
to ask its attorney to review § 3-2 and report on its validity.

§ 3-16 is clearly preempted because it attempts to regulate street behavior when such
has already been comprehensively addressed by the Criminal Code. If you read State v.
Paserchia, 356 N.J. Super. 461, (App.Div.2003), page 466, you will see that the Appellate
Division found that part of the New Jersey Criminal Code, N.J.S.A. 2C:33, “reveals a policy
to comprehensively address street behavior and other conduct in public places which may
disturb citizens and disrupt peaceful society.” The Legislature, recognizing the tension
between controlling “street behavior” and safeguarding citizens’ free speech and assembly
rights, decided to regulate “street behavior” so comprehensively that there was no room left
for local regulation of the same conduct.

Would you please ask your attorney to review these ordinances and render an
opinion on their validity?

Sincerely,

John Paff



 
Dear Mr. Paff, 
  
The Borough Council of the Borough of Butler reviewed your March 24, 2008 correspondance concerning 
Chapter 155 of the Revised General ordinances and authorized the preparation of an ordinance to repeal this 
Chapter.  A copy of the proposed ordinance to that effect is attached for your information and will be introduced at 
the April 15, 2008 meeting.  Thank you for your interest in the Borough and its ordinances.   
  
Robert Oostdyk 
Borough Attorney 
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BOROUGH OF BUTLER

ORDINANCE NO. 2008 -

ORDINANCE REPEALING CHAPTER 155 OF THE REVISED GENERAL
ORDINANCES OF THE BOROUGH OF BUTLER

WHEREAS, Chapter 155 of the Revised General Ordinances of the Borough of

Butler entitled "Loitering" prohibits certain activities commonly referred to as "loitering."

and;

WHEREAS, Loitering ordinances, like the ordinance contained in Chapter 155 of

the Revised General Ordinances of the Borough of Butler, were declared invalid by the

New Jersey Supreme Court in State v. Crawley, 90 N.J. 241 (1982) and;

WHEREAS, The Court invalidated municipal loitering ordinances based on the fact

that the New Jersey Code of Criminal Justice had contained a prohibition on loitering

which was repealed by the State Legislature; and

WHEREAS, This ordinance has not been enforced and was rendered irrelevant by

the Court decision.

NOW, THEREFORE, BE IT ORDAINED by the Mayor and Council of the Borough

of Butler, County of Morris and State of New Jersey, as follows:

Section 1. Chapter 155 of the Revised General Ordinance of the Borough of

Butler, entitled “Loitering” shall be and is hereby repealed in its entirety.

Section 2. If any section or provision of this Ordinance shall be held invalid in

any Court of competent jurisdiction, the same shall not affect the other sections or

provisions of this Ordinance, except so far as the section or provision so declared invalid

shall be inseparable from the remainder or any portion thereof.



2

Section 3. All Ordinances or parts of Ordinances which are inconsistent herewith

are hereby repealed to the extent of such inconsistency.

Section 4. This Ordinance shall take effect immediately after final passage and

publication in the manner provided by law.
Adopted this ____ day of

, 2008.

Carol Ashley, Borough Clerk Joseph P. Heywang, Mayor
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