New Jersey Libertarian Party

Preempted Ordinance Repeal Project
John Paff, Chairman

P.O. Box 5424

Somerset, NJ 08875-5424

Phone: 732-873-1251- Fax: 908-325-0129
Email: Ipsmc@pobox.com

July 9, 2008

Hon. Richard Pfeffer, Mayor and Members of Council

Borough of Woodstown

25 West Avenue — Box 286

Woodstown , NJ 08098-0286 (via email to woodstownclerk@comcast.net)

Dear Mayor Pfeffer and Council members:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Preempted Ordinance Repeal Project, seeking review and repeal of
Chapter 69 (Loitering), § 52-2, and § 52-3 (Disorderly Conduct) of the Woodstown Borough
Code.

Attached please find:

e The Woodstown Code provisions mentioned above (Pages 1 to 4)
e Loitering ordinance of Butler Borough in Morris County (Pages 5 to 8)
e Notice of Repeal of Butler’s loitering ordinance (Pages 9 to 10).

If you compare Woodstown’s and Butler’s loitering ordinances, you will find that even
though they are not identical, they are substantially similar. Given that Butler has opted
to repeal its loitering ordinance, it would seem to be prudent for the Woodstown Mayor and
Council to ask its attorney to review Chapter 69 and report on its validity.

The Borough of Elmer, which is also in Salem County, recently repealed its loitering
ordinance at our request. The documents relevant to Elmer’s repeal, as well as repeals in
nine other New Jersey municipalities, are available on our website at
http://www.lpcnj.org/OGTF/Loiter.html

Woodstown Code § 52-2 prohibits hindering and obstructing police officers. 1
question the validity of this provision because the Legislature appears to have intended to
comprehensively and exclusively address the problem of interfering with police and other
government officials through enactment of N.J.S.A. 2C:29-1 et seq. Accordingly, I question
whether it is permissible for Woodstown (or any other municipality) to seek to govern the
same type of conduct at the local level.



I invite your attention to State v. Paserchia, 356 N.dJ. Super. 461, (App.Div.2003).
While this case deals with another part of the New Jersey Criminal Code, specifically
N.J.S.A. 2C:33, it can also be read to stand for the general proposition that any criminal
activity that is dealt with comprehensively by state law is not a proper subject for a
municipal ordinance.

Also, I wish to point out that the statute and Woodstown’s ordinance requires proof of
different levels of culpability to sustain a conviction. For example, N.J.S.A. 2C:29-2 states,
in part:

Except as provided in paragraph (3), a person is guilty of a
disorderly persons offense if he purposely prevents or attempts
to prevent a law enforcement officer from effecting an arrest. (2)
Except as provided in paragraph (3), a person 1s guilty of a crime
of the fourth degree if he, by flight, purposely prevents or
attempts to prevent a law enforcement officer from effecting an
arrest. (3) An offense under paragraph (1) or (2) of subsection a. is
a crime of the third degree if the person . .. (Emphasis supplied).

But, Woodstown Code § 52-2(D) makes it a violation for the actor to “knowingly
resist or oppose any officer lawfully serving or attempting to serve any writ, bill, order or
process. (Emphasis supplied).

“Purposely” is a more stringent standard of culpability than “knowingly.” See,
N.J.S.A. 2C:2-2. In State v. Felder, 329 N.dJ. Super. 471, 475 (App. Div. 2000) the Appellate
Division found that an inconsistency between the culpability standards defined by a statute
and an ordinance, "only underscores the point that the Code and the local ordinance deal
with the same criminal conduct in a different manner, and consequently the ordinance is
preempted." Thus the “purposely” v. “knowingly” inconsistency supports a conclusion that
Woodstown’s ordinance is invalid.

Finally, Woodstown Code § 52-2(C) makes it unlawful for a person to “refuse or
neglect to assist any police officer when lawfully called upon to do so . .. “ Taken literally,
this means that if a police officer tells a citizen “Hey you, come here and help me chase
down this bank robber,” the citizen is in violation of the ordinance if he refuses. Such a
result contradicts N.J.S.A. 2C:29-1, which states, in part, that the statute “does not apply to
failure to perform a legal duty other than an official duty, or any other means of avoiding
compliance with law without affirmative interference with governmental functions.” In
other words, the statute appears to decriminalize that which the ordinance seeks to make
unlawful.

Woodstown Code § 52-3 makes it unlawful for a person to “cause or create a public
nuisance on any’ street or highway within the Borough. While it is not completely clear,
this appears to be an attempt to regulate “street conduct” and should be invalidated for the
reasons expressed in State v. Paserchia.

Would you please ask Mr. Rosenberger to review these ordinances and render an
opinion on their validity? I look forward to hearing from you.



Sincerely,

John Paff

cc. George G. Rosenberger, Jr., Esq. (via email only to ggrlaw@comcast.net)
w/ all enclosures



mailto:ggrlaw@comcast.net
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§ 691 LOITERING § 69-1

Chapter 69

LOITERING

§ 69-1. Definitions.

§ 69-2. Certain types of loitering prohibited.
§ 69-3. Discretion of police officer.

§ 69-4. Violations and penalties.

[HISTORY: Adopted by the Mayor and Council of the Borough
of Woodstown 6-23-75 as Ord. No, 276. Amendments noted where
applicable.]

GENERAL REFERENCER

Aleoholic beverages — Ses Ch. 33,
Curfew -~ 8ea Oh. 49,
Daiioos and dance halls — %ee Ch. B1.

Be it ordained by the Mayor and Council of the Borough of
Woodstown, in the County of Salemn and State of New
Jersey:

§ 69-1. Definitions.

As used in this chapter, the following terms shall have the
meanings indicated:

LOITERING -~ Remaining idle in essentially one (1)
location, including the concepts of spending time idly,
loafing or walking about aimlessly, and also including the
colloquial expression **hanging around.”

PARENT or GUARDIAN — Any adult person having the
care or custody of a minor, whether by reason of blood
relationship, the order of any court or otherwise.

PUBLIC PLACE — Any place to which the public has
access, including any street, highway, road, alley or
sidewalk. It shall also include the front or the neigh-
borhood of any store, shop, resteurant, tavern or other

6901 11-2b - 75
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§ 69-1 WOODSTOWN CODE ‘ § 69-4

place of business, and public grounds, areas and parke, as
well as parking lots or other vacant private property not
owned by or under the control of the person charged with
violating this chapter, or, in the case of a minor, not owned
by or under the control of his parent or guardian.

§ 69-2. Certain types of loitering prohibited.

No person shall loiter in a public place either while under the
influence of alcoho) or in gsuch manner as to:
A. Create or cause to be created a danger of a breach of the
peace.

B. Create or cause to be created any disturbance or annoyance
to the comfort and repose of any person.

o

Obstruct the free passage of pedestrians or vehicles.

D. Obstruct, molest or interfere with any person lawfully in
any public place as defined in § 69-1, This subsection shall
include the making of unsolicited remarks of an offensive,
disgusting or insulting nature or which are calculated to
annoy or disturb the person to, or in whose hearing, they
are made.

§ 69-3. Discretion of police officer.

Whenever any police officer shall, in the exercise of reasonable
judgment, decide that the presence of any person in any public
place is causing or is likely to cause any of the conditions
enumerated in § 69-2, he may, if he deems it necessary for the
pregervation of the public peace and safety, order that person to
leave that place. Any person who shall refuse to leave after being
ordered to do so by a police officer shall be guilty of a violation of
this section.

§ 69-4. Violations and penalties,

Any person violating the provisions of this chapter shall be
punished by the imposition of a fine not exceeding five hundred
dollars ($600.) for each offense or violation or by imprisonment
not exceeding ninety (90) days in the county jail, or bath.

6902 11-26-78
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§52-1 DISORDERLY CONDUCT §52-1
Chapter 52
DISORDERLY CONDUCT

§ 52-1. Weaponas.

§ 52-.2. Interference with police officers.

£ §2.8. Creating a nuisance while on the highway.
§ 62-4. Excessive noise.

[HISTORY: Adopted by the Mayor and Council of the
Borough of Woodstown 4-25-77 as Ord. No. 260; amended
in its entirety 8-24-81 by Ord. No. 328, Subsequent
amendments noted where applicable.]

GENERAL REFERENCER

Board of Health — Bsa Ch. 14.
Police Depariment — Sea Ch. 21,

Be it ordained by the Mayor and Council of the Borough of
Woodstown, in the County of Salem and State of New Jersey:

§ 52-1. Weapons. [Amended 9-12-95 by Ord. No. 495]

No person shall within the limits of the Borough of
Woodstown, carry about their person or in any vehicle under
their control any destructive device or other weapon as detailed
in N.J.8.A. 2C:39-1, et seq. Persons convicted under this section
ghall be subject to a fine not exceeding five hundred dollars
($500.) and to imprisonment in the county jail for a period not
exceeding ninety (90) days.

5201 8-11-04
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§ 52-2 WOODSTOWN CODE § 62-4

§52-2. Interference with police officers. [Amended 9-12-
95 by Ord. No. 495; 7-27-04 by Ord. No. 802]

No person within the boundaries of the Borough of Woodstown
may:

A Hinder or obstruct any police officer in the performance
of their duty;

B. Refuse to obey any lawful order, directive, or instruction
given by a police officer in the performance of their
official duties;

C. Refuse or neglect to assist any police officer when
lawfully called upon to do so in the execution of the
officer's official duties;

D. Enowingly resist or oppose any officer lawfully serving o
attempting to serve any writ, bill, order or process.

Pergons convicted under this section shall be subject to a fine
not exceeding five hundred dollars ($500.) and to imprisonment
for a term not exceeding ninety (90} days.

$52-8. Creating a nuisance while on the highway.
{Added 1-24-85 by Ord. No. 480])

No person shall, within the limits of the Borough of
Woodstown, cause or create a public nuisance on any highway,
street or right-of-way. The violation of any state law shall
constitute prima facie evidence of such nuisance. Fersons
convicted under this section shall be subject to a fine not
exceeding five hundred dollars ($500.) or to imprisonment in the
county jail for a period not exceeding (90) days, or both.

§ 52-4. Excessive noise. [Added 1-24-95 by Ord. No. 480;
amended 5-14-02 by Ord. No. 5661

No person shall, within the limits of the Borough of
Woaodstown, cause, suffer, allow or permit the use, playing or
operation of any musical instrument, electrical or mechanical
device or electronic sound system such as a radio, television,

5202 8-11.04
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§ 15b6-1 LOITERING § 1561

Chapter 155
LOITERING

§ 1585-1. Definitions.

§ 165-2. Certain typee of loitering prohibiied.
§ 155-3. Awuthority of police officer.

§ 1554. Parental kmowledge.

§ 155-0. Notification of violation.

g 155-6. Presumption.

& 155-¥. Violations apd pepalties.

[HISTORY: Adopted by the Mayor and Counncil of the Borough
of Builer as Section 3-1 of the Reviced Genersl OrdlnaHCﬁB of
1976, Sectmn 155 7 amended at time of adoptmn of Code; s&fiiTh,

npphcabla ]

GENERAL REFERENCRS

Alcoholic haveragin — See Ch. 47,
Nolst == Beo Ch. 160.
Parka nnd recrention arens — See Ch. 161,

§ 155-1. Definitions.
As used in this chapter, the fallowing Wurds fqhajl have the
meanings indicated:

LOITERING — Remaning idle m e¢ssentially one (1)
location, and shall inelude the concepts of spending tirne
idly, loafing or walking about aitmnlessly, and shall includs
alao the colloguirl expression “hanging around.”

15601
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& 155-1 BUTLER CODE § 155-3

PARENT or GUARDIAN - Shall include any adult
person having care or custody of a minor, whether by
reason of blood relationship, the order of amy court or
otherwise.

PUBLIC PLACE — Any place to which the public has
access and shall include any street, highway, road, alley or
sidewalk. 1+ shall so also include the front or the neigh-
borhood of any store, shop, restaurant, tavern or other
place of business, and public grounds, areas, perks, as well
as parking lots or other vacant private property not owned
by or under the control of the person charged with
violating the provisions of this section, or in case of a
minor, not owned or under the control of his parent or
guardian.

§ 155-2. Certain types of loitering prohibited.

No person shall loiter in a public place in sich manner as to:

A. Create or cause to be created a danger of a breach of the

B.

C.

. Obstruct, molest or interfere with any perzon lawfully in

§ 155-3. Authority of police officer.

Whenever any police officer ghall, in the exercize of reasonable

peace.

Create or cause to be created any disturbance or annoyance
to the comfort and reposze of smy person.

Obstruct the free passage of pedestrians or vehicles.

any public place as defined m § 1565-1. This subsection
shall inchade the making of unsolicited remarks of an of-
fensive, disgusting or ineulting nature or which are
calculated to annoy or disturb the person to, or in whose
hearing, they are made.

judgment, decide that the presence of any person in any public
place is cavsing or is likely to cause any of the conditions
enumerated m § 155-2, he may, if he deems it necessary for the

15502

l”PﬁGE A2/ 84
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§ 1553 LOITERING & 1557

preservation of the public peace and safety, order that person to
‘ leave that place. Any persen who shall refuse to leave after being
.-_‘.?,g, ordered to do so by a police officer shall be guilty of a violation of

: the provisiong of this chapter.

& 1554, Forental kmowledge.

No parant or guardian of a minor under the age of eighteen (18)
vears shall knowingly permit that minor to Joiler in violation of
thiz chapter,

§ 1556-5. Metifieation of violation.

Whenever any minor under the age of eighteen (18} years of age
iz charged with = viclation of the provisions of this chaptesr, his
parent or guardian shall be notified of this fact by the Chief of
Police or any other person designated by him to give such notice.

§ 155-6. Presumption. : -

If at any time within thirty (30) days following the giving of
notice as provided in § 155-5, the minor to whom such notice
relates agnin violates the provisions of thig section, it shall he
presumed, in the absence of evidence to the comtrary, that the
mipor did se with the knowledge and permission of his parent or
guardian.

§ 155-7. Violations and penalties.

A, Maximum penalty. For viclation of any provision of this
chapier, the maximum penalty shall, upon convietion
thereof before the borough recorder or other judge
authorized to hear and determine the matter, be a {ine not
exereding five hundred dollars (8500.), or imprisonrent in
the county jail or borough lockup for a perod not ex.

' Edlter's Note: Amendod nt Mme of adoption of Codt; sen Ch. 1, Generst
Provisionm, Arl. 11

156503
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§ 1557 BUTLER CODE § 185-7

ceeding ninety (30) days, or both, in the discretion of the
recorder or Municipal Judge.

B. Separate violations. Except as otherwise provided, each
and every day in which a violation of any provision of this
chapter exists shall constitute a separate violation.

15504
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BOROUGH OF BUTLER ORDI NANCE NO. 2008-6
ORDI NANCE REPEALI NG CHAPTER 155 OF REVI SED GENERAL ORDI NANCES OF THE
BOROUGH OF BUTLER

Notice that the above entitled ordinance was finally passed, adopted
and approved at a council neeting of the Mayor and Council of the
Bor ough of Butler, New Jersey, held on the twentieth day of May 2008
and becones effect upon publication, according to | aw.

Carol M Ashl ey

Bor ough d erk

Subur ban Trends-2338361
Fee: $7. 48

May 25, 2008

BOROUGH OF BUTLERORDI NANCE NO. 2008-6
ORDI NANCE REPEALI NG CHAPTER 155 OF THE REVI SED GENERAL CORDI NANCES OF
THE BOROUGH OF BUTLER

WHEREAS, Chapter 155 of the Revised CGeneral O dinances of the Borough
of Butler entitled "Loitering"” prohibits certain activities comonly
referred to as "loitering" and;

WHEREAS, Loitering ordinances, |like the ordinance contained in Chapter
155 of the Revised CGeneral O dinances of the Borough of Butler, were
declared invalid by the New Jersey Suprene Court in State v. Craw ey,
90 N.J. 241 (1982) and;

WHEREAS, The Court invalidated nunicipal |oitering ordi nances based on
the fact that the New Jersey Code of Crimnal Justice had contained a
prohi bition on loitering which was repeal ed by the State Legi sl ature;
and

VWHEREAS, Thi s ordi nance has not been enforced and was rendered
irrelevant by the Court deci sion.

NOW THEREFORE, BE | T ORDAI NED by the Mayor and Council of the Borough
of Butler, County of Murris and State of New Jersey, as follows:

Section 1. Chapter 155 of the Revised General O dinance of the Borough
of Butler, entitled "Loitering"” shall be and is hereby repealed inits
entirety.

Section 2. If any section or provision of this Odinance shall be held
invalid in any Court of conpetent jurisdiction, the sanme shall not
affect the other sections or provisions of this O dinance, except so
far as the section or provision so declared invalid shall be

i nseparable fromthe remai nder or any portion thereof.

2008-07-09 18:58:16 Page 9 of 10



Section 3. Al Odinances or parts of O dinances which are
i nconsi stent herewith are hereby repealed to the extent of such
i nconsi st ency.

Section 4. This Ordinance shall take effect imediately after final
passage and publication in the manner provided by |law. C erks
St at enent

This ordinance will renove Chapter 155 fromthe Revised Genera
Ordi nances of the Borough of Butler. NOTI CE OF | NTRODUCTI ON

NOTI CE | S HEREBY G VEN, that the foregoing Odinance was submitted in
witing at a neeting of the Mayor and Council of the Borough of Butler
in the County of Morris and the State of New Jersey held on the
fifteenth day of April 2008 introduced and read by title and passed on
first reading and that said Governing Body will further consider the
sane for second reading and final passage thereof at a neeting to be
held on the twentieth day of May 2008 at 7:00 o' clock in the evening
prevailing time, at the One Ace Road Municipal Building in said

Bor ough, at which tine and place a public hearing will be held thereon
by the Governing Body and all persons and citizens of interest shal
have an opportunity to be heard concerni ng sane.

Carol M Ashl ey, RMJ CMC CPNV
Bor ough O erk

Bor ough of Butler

Subur ban Trends-2311587

Fee: $34. 60

April 23, 2008
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LAW OFFICE OF

GEORGE G. ROSENBERGER, JR.
18 NORTH MAIN STREET
WOODSTOWN, NEW JERSEY 08098

PHONE: (856) 769-5100
FACSIMILE: (856) 769-5155

e-mail ggrlaw@comcast.net

www.GeorgeGRosenberger.com

February 27, 2009

John Paff
PO Box 5424
Somerset, NJ 08875-5424

RE:  Woodstown Borough
Our File: R1866-09

Dear Mr. Paff:

This letter responds to yours of February 13, 2009 addressed to Cynthia Dalessio, clerk
for the Borough of Woodstown. I have recommended to the Mayor and Council that Chapter 69
(loitering) and §§ 52-2 and 52-3 (disorderly conduct) be repealed. I anticipate Council will act
on this recommendation within the next 30 days.

Your question regarding the certification of available funds was previously discussed
with the chief financial officer and municipal auditor. Both were of the opinion that the chief
financial officer’s signature over the words “No order is valid unless signed by CFO” were
sufficient for statutory compliance. Notwithstanding their opinion, I suggested the vouchers be
revised to include language consistent with that of the statute. [ understand the vouchers are in
the process of being revised to include this language.

Although your letter of February 13 focused on the solicitor’s payment from February of
2007, I note this payment was authorized using the same voucher system as was utilized for all
other professionals and for the purchase of other goods and services. The municipal auditor has
never questioned this procedure, and it has never been questioned by anyone at the State level.

Notwithstanding the fact this procedure has been followed thousands of time in the past, I
agree it would be a better practice to have clearer language associated with the CFQ’s signature.
Vouchers with certifying language are being acquired, and will be used in th% future.

Yogr}trqu,

%ebfge G. Rbsenberger, Jr. C

GGR/dbp

Cc: Mayor and Council
Woodstown/2009 R1866-09 itr 02
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BOROUGH OF WOODSTOWN

ORDINANCE 2009- 7

AN ORDINANCE AMENDING CHAPTER 52
AND REPEALING CHAPTER 69
OF THE MUNICIPAL CODE FOR
THE BOROUGH OF WOODSTOWN,
SALEM COUNTY, NEW JERSEY

WHEREAS, the Borough of Woodstown has determined that §§ 52-2 and 52-3 of
Chapter 52 entitled DISORDERLY CONDUCT should be repealed; and

WHEREAS, the Borough has further determined that Chapter 69 of the Municipal Code
entitled LOITERING should be repealed in its entirety; and

NOW THEREFORE, BE IT ORDAINED, onthis__ day of
2009 by the Mayor and Council for the Borough of Woodstown, Salem County, New Jersey that
Chapters 52 and 69 of the Municipal Code be amended as follows:

§ 52-1. Weapons. No change

§ 52-2. Interference with police officers. Repealed in its entirety.

§ 52-3. Creating a nuisance while on the highway. Repealed in its entirety.
§ 52-4. Egcéssivé Noise. Renumbered to read § 52-2.

§ 69-1. Definitions. Repealed.

§ 69-2. Certain types of loitering prohibited. Repealed.

§ 69-3. Discretion of police officer. Repealed.

§ 69-4. Violations and penalties. Repealed.

THIS ORDINANCE shall take effect upon adoption and publication according to law.

BOROUGH OF WOODSTOWN

Date: 03/5( l//ﬁ 7

TTEST:

it Datbas o

éyﬁtMa Dalessio, Clerk
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