New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

(temporary) 2106 S Cypress Bend Dr Apt 102
Pompano Beach, FL. 33069-4457

Phone: 954-978-6054 - Fax: 908-325-0129
Email: Ipsmc@pobox.com

February 11, 2008

Robert D. Bernardi, Esq., Prosecutor
Burlington County Prosecutor's Office
P.O. Box 6000

Mount Holly, NJ 08060

Dear Prosecutor Bernardi:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Open Government Advocacy Project.

Enclosed for your ready reference is your September 5, 2007 letter in which you
decline to write to public agencies within the county to urge better compliance with the
Senator Byron M. Baer Open Public Meetings Act (OPMA). Also enclosed is a February 5,
2008 letter from Parker McCay, P.A. stating that “regrettably, the [Mount Holly Municipal
Utilities Authority] did not keep Executive Session minutes until the beginning of [2008].”

According to its Internet site (http://www.mhmua.com) the MUA has been in
existence since 1997 and was previously organized as the Mount Holly Sewerage Authority.
If the Parker McCay firm’s letter is accurate, the MUA has been failing to record executive
session minutes for over a decade, despite the express language in South Jersey Publishing
Co. v. New Jersey Expressway Authority, 124, N.J. 478, 493 (1991) and Attorney General
Formal Opinion No. 1-1998.

The fact that such a lapse can occur evidences the need for better OPMA
enforcement. While the Libertarian Party is attempting to get better compliance with the
OPMA, we believe that the county prosecutor’s office, which has statutory enforcement
powers, ought to be the primary OPMA enforcement agency. We respectfully request that
you reconsider your earlier decision to not enforce the OPMA more proactively.

I greatly appreciate your time and look forward to receiving your response.
Sincerely,

e

John Paff
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John Paff, Chairman

New Jersey Libertarian Party

Open Government Advocacy Project
P.O. Box 5424

Somerset, NJ 08875-5424

Re: Open Public Meetings Act Inquiry
Dear Mr. Paff:

Thank you for your letter of August 21, 2007. In that
correspondence you indicate that you are interested in learning how
receptive my office is to proactively investigating and enforcing OPMA
infractions at the local level. As a follow-up to that inquiry you have
requested I make notification to all municipalities, school districts and
other local public bodies in Burlington County informing them that my
office will be “conducting future, random OPMA compliance checks and
will consider levying civil penalties as provided for by N.J.S.A. 10:4-7,
against officials who serve on public bodies which are found to be in
violation of the law.” Your stated rationale for sending out this letter is
that you believe that it would have a “...dramatic impact on local bodies’
level of compliance.”

Initially, let me make it clear that this office has, and will in the
future, investigate allegations of non-compliance with the Open Public
Meetings Act. However, since I have been Prosecutor of Burlington
County, my office has received few complaints of violations of OPMA. In
those instances, the entities were contacted and we engaged in
discussions with the solicitors of those entities to rectify any
misunderstandings regarding compliance with the Act. Therefore, given
that this office has received few citizen complaints in the past eight years
that I have served as Prosecutor, I do not believe that sending a
“warning” notice to all of the entities which you suggest would serve any
beneficial purpose. I am sure that you will agree that no one wishes to
be threatened with prosecution or litigation. Given the scarcity of
complaints that have been brought to the attention of this office, I do not
feel it is necessary or appropriate to issue the letter which you suggest.



Again, to be perfectly clear, this office will investigate what it
deems to be specific allegations of willful non-compliance with the Open
Public Meetings Act. Such allegations should be more than conclusory
statements. We would require specific information regarding the nature
of the alleged violation, the date(s) on which it occurred, and the officials
involved. As a general practice, when such a complaint is received, my
office would contact the municipal solicitor requesting an explanation of
the actions of the entity involved.

In my view, resorting to formal action in the Superior Court against
a governmental entity for perceived violations of the Open Public
Meetings Act should be reserved for what are determined to be
purposeful and intentional violations on the part of that entity or its
officials. I believe it is entirely proper to consider the nature, quality and
effect of the non-compliance of a particular offending governmental body
in fashioning what corrective measures must be taken.

As you are aware, the fines for knowingly violating the Act are
$100.00 for a first offense and not more than $500.00 for any
subsequent offense (N.J.S.A. 10:4-17). I think we can agree that these
penalties do not necessarily serve to deter individuals who are otherwise
intent on violating the Act. I believe that they represent recognition by
the legislature that government should operate with transparency and
that resort to the statutory remedies should serve only as a last resort in
the event an entity fails to take corrective action once it is brought to
their attention. I trust that this correspondence will serve to respond to
your inquiry.

Very truly yours,

Robert D. Bernardi
Burlington County Prosecutor

RDB:ph



AR McCAY

ATTORNEYS AT LAW

February 5, 2008

Via E-Mail: paff@pobox.com
Mr. John Paff

2106 Cypress Bend Drive
Pompano Beach, FL 33069-4457

Re: MHSA - GENERAL MATTERS

Parker McCay P.A.
Three Greentree Centre
7001 Lincoln Drive West

P.O. Box 974
Marlton, NJ 08053-3292

P: 856-596-8900
F: 856-596-9631
www.parkermccay.com

Douglas L. Heinold, Esquire
P: 856-985-4092
F: 856-489-6980
dheinold@parkermccay.com

File No. 01097-0013

Response to Your OPRA Request Received January 31, 2008

Dear Mr. Paff:

Please accept this letter in follow up to your OPRA request of January 31, 2008, as well
as my initial e-mail of February 1, 2008, acknowledging receipt of that request.

| attach hereto copies of the documents requested. Specifically, | provide:

1. Resolutions authorizing Executive Sessions on June 4, 2007 and November 1,
2008;
2. The Resolution setting Regular Monthly Meetings, as well as associated proof of

publication; and

3. The Township’s standard form for OPRA requests.

With regard to the Resolutions authorizing Executive Sessions, please note the difference
in form from June to November. In November, the MUA started using the form Resolution that
| previously provided to you relative to Delanco and Shamong Townships; however, the MUA
does not use a “checklist” format. They excerpted only the language applicable to their
executive session issue. Also, please note that Resolution 2007-101 contains an error. In the
paragraph involving the timeframe for disclosure, the last sentence references “litigation.” The
matter involves an existing contract and negotiations surrounding a dispute that has arisen with
regard to same. The matter is not currently in litigation, although the matter, if not resolved,

could go to litigation.




February 5, 2008
Page 2

Finally, please note that, regrettably, the MUA did not keep Executive Session minutes
until the beginning of this calendar year. Minutes are now being taken. There was an Executive
Session held on July 10, 2008, and minutes were taken, but those minutes have not yet been
approved. If you would like, I can provide you with a redacted copy of those minutes once they
have been approved, so that you can see this corrective action.

As always, if you have any comments or concerns with regard to these matters, please
advise. Thank you for your consideration in this regard.
Very truly yours,
Parker McCay P.A.

s/ Douglas L. Heinold
DOUGLAS L. HEINOLD

Encl.

c: William G. Dunn, Executive Director, Mount Holly MUA
Stephen J. Mushinski, Esquire




OFFICE OF THE PROSECUTOR

COUNTY OF BURLINGTON
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ROBERT D. BERNARDI
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February 19, 2008

Mr. John Paft, Chairman

NJ Libertarian Party

Open Government Advocacy Project
2106 S Cypress Bend Drive, Apt. 102
Pompano Beach, FL 33069-4457

RE:  Mt. Holly Municipal Utilities Authority
Dear Mr. Paff:

I am in receipt of your letter dated February 11, 2008 directed to Prosecutor
Robert D. Bernardi regarding alleged violations of the Open Public Meetings Act
(OPMA) by the Mt. Holly Municipal Utilities Authority (MHMUA). Specifically, you
indicated that the MHMUA has failed to properly record minutes at executive session
meetings for the past ten years. In support of this claim, you provided a letter dated
February 5, 2008 directed to your attention by Mr. Douglas Heinold, Esquire in his
capacity as the attorney for the MHMUA.

On February 19, 2008, I forwarded a letter to Mr. Heinold accompanied by copies
of your correspondence with the aforementioned attachment. 1 specifically addressed to
Mr. Heinhold your complaint regarding the failure to maintain proper executive session
meeting minutes in violation of NJS 10:4-14. I reminded Mr. Heinold that the MHMUA
must comply in all respects with the provisions of NJS 10:4-14 in connection with any
executive sessions. 1 further directed Mr. Heinold to advise me in writing regarding steps
that have been taken by the MHMUA to ameliorate this problem. 1 will advise you in
writing of Mr. Heinold’s response.



Thank you for bringing this matter to my attention. /

Very trulyyours, .7 "

~ e

/  Special Investigations Supervisor
TED: meb

C: Prosecutor Robert D. Bernardi
Mr. Douglas L. Heinold



New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

(temporary) 2106 S Cypress Bend Dr Apt 102
Pompano Beach, FL. 33069-4457

Phone: 954-978-6054 - Fax: 908-325-0129
Email: lpsmc@pobox.com

March 4, 2008

Thaddeus E. Drummond, Esq. Asst., Prosecutor

Burlington County Prosecutor's Office

P.O. Box 6000

Mount Holly, NJ 08060 (via Fax only to 609-265-5491)

Dear Assistant Prosecutor Drummond:
I am in receipt of and thank you for yours of February 19, 2008.

While I appreciate that you contacted Mr. Heinold regarding the Authority’s
apparent failure to record ten year’s worth of closed session minutes, that was not the
outcome my February 11, 2008 letter sought. Indeed, Mr. Heinold, in his February 5, 2008
letter, indicated that he has already addressed the problem and that minutes of the
Authority’s future closed sessions meetings will be properly recorded.

The object of my February 5, 2008 letter was not to invite your office to contact the
Mount Holly Municipal Utilities Authority, but to keep a more vigilant watch over the other
authorities, boards, councils and commissions in Burlington County that I have not yet
tested for Meetings Act compliance. Our position is that your office, and not the
Libertarian Party, ought to be the county’s primary enforcer of the Open Public Meetings
Act. We brought the Authority’s ten-year lapse to your attention not to pillory the
Authority but to demonstrate that comprehensive enforcement of the Act in all Burlington
County local agencies would likely uncover other serious violations.

Thank you for your attention to this matter.
Sincerelv.
John Paff

cc. Douglas L. Heinold, Esq. (via email only to dheinold@parkermccay.com)



