ZELLER & BRYANT, LLP
Attorneys for Defendant,
Lawnsi de Bor ough Counci

Woodcrest Pavilion

Ten Melrose Avenue - Suite 400
Cherry Hill, New Jersey 08003
Phone: (856) 428-6600

SUPERI OR COURT OF NEW JERSEY
LAW DI VI SI ON

CAMDEN COUNTY

DOCKET NO.  L-7027-06

JOHN PAFF,
Plaintiff,
VS. Cvil Action
CERTI FI CATI ON OF COUNSEL,
LAVNSI DE BOROUGH COUNCI L, MATTHEW B. W ELI CZKO, ESQUI RE
Def endant .

I, Matthew B. Weliczko, Esquire of full age, do hereby
certify as foll ows:

1. | aman attorney at |aw of the State of New Jersey and |
am enpl oyed by ZELLER & BRYANT, LLP, attorneys for Defendant,
Bor ough of Lawnside, in the above-entitled matter.

2. O the neetings that have been identified by the Plaintiff
inthis matter, of either the Borough of Lawnside Cty Council or

t he Borough of Lawnsi de Redevel opnent Agency, copies of
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the mnutes fromthe public neeting, along with the record of the
correspondi ng executive session, which has been redacted in sone
i nstances, have been attached to the Certification of the Borough
Adnministrator, Jessie Harris (“Harris Cert.”).?

3. For the January 23, 2006 regular caucus neeting,
the mnutes detail that the Econonic Devel opnment Solicitor requested
going to closed session to give his report to Mayor and Council,
that the Borough’s Econom c Devel opnent Consultant stated that he
woul d give the Mayor and Council a report in closed session and that
subsequent to cl osed session, Mayor Bryant gave a brief summary to
the attendees at the neeting of what was discussed in closed
sessi on.

4. For the February 1, 2006 regular council neeting, the
m nutes reflect that subsequent to closed session, the Mayor stated
to those in attendance at the neeting that |legal matters were
di scussed in closed caucus. As detailed in the Harris Cert., prior
to going to closed session, a statenent was nade concerni ng what the
anticipated topics were to be discussed during cl osed session.

5. For the February 22, 2006 regul ar caucus neeting, the
m nutes reflect that the Econom c Devel opment Solicitor, Mrris
Smth, stated that he would like to go into closed session to give
his report to Mayor and Council. In addition, the m nutes reflect
t hat subsequent to closed executive session, Myor Bryant gave a
brief summary of what was di scussed in closed session.

6. For the March 7, 2006 redevel opnent neeting, the m nutes

! Thisis with the exception of the record from the June 7, 2006 council executive session.
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reflect that the Econom c Devel opnent Solicitor, Mrris Smth,
stated that the Mayor and Council go into closed session regarding
certain matters that are under the Public Meetings Act. M. Snmith
detailed that he will be hearing different devel oper’s ideas and
that is why that part of the nmeeting is closed. He stated that no
decision will be made tonight until they hear each devel opers’ plan
Mayor Bryant detailed that while no recording or transcripts were
made of the closed session, sone mnutes would be taken. The

m nutes fromthe public redevel opment neeting reflect that M.
Smth, the Econom ¢ Devel opnent Solicitor, stated that none of the
m nutes woul d be nmade for the public until all devel opers have been
heard. M. Smith then expl ained the process of the Public Meetings
Act. In addition, after executive session, the Econom c Devel opnent
Solicitor stated what was di scussed in closed session.

7. For the March 8, 2006 redevel opnent neeting, the mnutes
reflect that the Mayor detailed that the devel oper that would be
maki ng a presentation in closed session would be Vinel and
Construction and Looney Ritz and Kiss. In addition, the Mayor
detailed that the devel opers that spoke in executive session at the
March 7, 2006 neeting were Anerican Estate Devel opers and North
Star, KAG As detailed in the Harris Cert., subsequent to executive
session, a statenent was nmade to the attendees summari zi ng what was
di scussed at executive session.

8. For the March 14, 2006 redevel opnent neeting, the ninutes
reflect that the econom c devel oper consultant detailed that the

devel opers woul d i ntroduce thenselves prior to closed session. 1In



addition, and as set forth in the Harris Cert. subsequent to the
cl osed session, a summary was provided to those in attendance
concerni ng what was di scussed during cl osed session

9. For the March 27, 2006 regul ar caucus neeting, the mnutes
reflect that the Economic Devel opnent Solicitor stated that he would
like to go into closed caucus to give his report to Council. In
addition, the President of Council, Wardlow stated that a
resol ution authorizing pronmotion to |ieutenant would be discussed in
cl osed caucus. In addition, the mnutes fromthe public neeting
reflect that Council stated that the Tax Assessor woul d be di scussed
in closed session along with a third party vendor, Schoor DePal ma.
The minutes also reflect that subsequent to the closed session, the
Borough Solicitor gave a brief summary of what was di scussed in
cl osed session.

10. For the April 5, 2006 regular Council meeting, and as
detailed in the Harris Cert., statenents were nade prior to going
i nto executive session detailing what woul d be di scussed during
executive session. In addition, the public neeting m nutes refl ect
t hat subsequent to executive session Mayor Bryant gave a summary of
what was di scussed in closed caucus.

11. For the April 24, 2006 regul ar caucus neeti ng,
the Harris Cert. details that statenents were made both before and
after the executive session detailing what woul d be, and what was,
di scussed at executive session. In addition, the neeting mnutes
reflect that in conjunction with noving to go to closed session, the

statenent was nmade that personnel (the neeting mnutes reflect a



typo, “personal”) matters would be di scussed during cl osed session.
In addition, the neeting mnutes detail that subsequent to executive
session, the Borough Solicitor gave a brief summary of what was

di scussed in closed caucus and stated that council spoke about a
contract to sell a fire engine and stated that “a public sale
notice” needs to be done.

12. Wth regard to the May 31, 2006 regul ar caucus neeti ng,
the minutes reflect that in conjunction with nmoving to go into
cl osed session, a statenent was nmade that during the closed session
personnel matters woul d be discussed (the neeting mnutes contain a
typo, “personal”). In addition, and as detailed in the Harris
Cert., subsequent to reconvening after executive session, a
statenent was nmade to the public concerning what was di scussed
during executive session

13. Wth regard to the June 7, 2006 regular council neeting,
as detailed in the Harris Cert. prior to going to executive session,
a statenment was nade detailing what woul d be di scussed during
executive session. In addition, the neeting notes reflect that
subsequent to executive session, Mayor Bryant gave a brief sunmary
of what was di scussed in closed caucus.

14. Wth regard to the August 28, 2006 regul ar caucus
neeting, as detailed in the Harris Cert. prior to going into cl osed
session, a statenent was made concerni ng what woul d be di scussed
during closed executive session. 1In addition, and as detailed in

the nmeeting m nutes, subsequent to executive session the Solicitor
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gave a summary of what was di scussed in closed caucus/executive
sessi on.

I certify that the foregoing statenents nmade by ne are true.
I amaware that if any of the statements contai ned herein are
willfully false, | am subject to puni shnent.
DATED: March 20, 2007 ZELLER AND BRYANT

Attorneys for Defendant,
Bor ough of Lawnsi de

By: /sl _Matthew B. Wieliczko
MATTHEW B. W ELI CZKO, Esquire




ZELLER & BRYANT, LLP
Attorneys for Defendant,
Lawnsi de Bor ough Counci

Woodcrest Pavilion

Ten Melrose Avenue - Suite 400
Cherry Hill, New Jersey 08003
Phone: (856) 428-6600

SUPERI OR COURT OF NEW JERSEY
LAW DI VI SI ON

CAMDEN COUNTY

DOCKET NO.  L-7027-06

JOHN PAFF,
Pl aintiff,
VS. Cvil Action
DEFENDANT, BOROUGH OF
LAVWNSI DE BOROUGH COUNCI L, LAVWNSI DE' S RESPONSE TO THE
PLAI NTI FF' S STATEMENT OF
Def endant . MATERI AL FACTS AND
COUNTERSTATEMENT

In support of its Mdtion for Partial Summary Judgnent
returnable on March 30, 2007, the Plaintiff has provided the Court
with a Statenment of Material Facts. Defendant Borough of Lawnsi de,

(“Borough”) responds pursuant to R 4:46-2(b) as follows:



1. Adnmitted.
2. Admitted.
3. Admtted.
4. Admitted.
5. Admtted.

COUNTERSTATEMENT

In support of its counterstatenent of facts in opposition to
the Plaintiff’s notion for partial summary judgnent, the Def endant
Borough relies upon, as if fully set forth herein, the contents of
the Certifications of Jesse Harris and counsel, Matthew B
W el iczko, Esquire.

DATED: March 20, 2007 ZELLER AND BRYANT

Attorneys for Defendant,
Bor ough of Lawnsi de

By: /sl _Matthew B. Wieliczko
MATTHEW B. W ELI CZKO, Esquire




ZELLER & BRYANT, LLP
Attorneys for Defendant,
Lawnsi de Bor ough Counci

Woodcrest Pavilion

Ten Melrose Avenue - Suite 400
Cherry Hill, New Jersey 08003
Phone: (856) 428-6600

SUPERI OR COURT OF NEW JERSEY
LAW DI VI SI ON

CAMDEN COUNTY

DOCKET NO.  L-7027-06

JOHN PAFF,
Pl aintiff,
VS. Cvil Action
DEFENDANT, BOROUGH OF
LAVWNSI DE BOROUGH COUNCI L, LAVWNSI DE' S VEMORANDUM OF
LAW I N OPPCSI TI ON TO THE
Def endant . PLAI NTI FF S MOTI ON FOR

PARTI AL SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff comes before this Court on a notion for parti al

sumary judgnent seeking the follow ng:

(1) A “Declaration” that nmotions in twelve public
neeti ngs passed by the Def endant Borough of Lawnside (“Borough”) to
go into nonpublic session violated the Open Public Meetings Act,

N.J.S. A 10:4-13 (“OPMA"); and,



(2) A “Decl aration” for prospective relief that
resolutions to be passed by the Defendant Borough prior going into
future nonpublic session contain certain information; and

(3) A prospective Order enjoining the Defendant Borough
from passing notions or resolutions in the future, authorizing
nonpubl i ¢ executive sessions, which notions or resolutions do not
meet the requirenents the Plaintiff sets forth in a proposed form of
Order; and

(4) A “Decl aration” that the Borough has violated the
Plaintiff's rights under OPMA and the Open Public Records Act
(“OPRA"), and the common | aw, by not providing access to “the
m nutes and notes” from twel ve nonpublic neetings; and

(5) An Order conpelling the Defendant Borough to produce
within seven (7) days copies of its notes and minutes from nonpublic
neetings held on twelve occasions, with the exception that the
Def endant Borough shall be permtted to redact the record from
executive session “as narrowy as possible” and provide Plaintiff
with a witten explanation of its reasons for each redaction; and

(6) An prospective Order that permanently enjoins the
Def endant Borough fromfailing or refusing to make nonpublic neeting
m nutes, with the appropriate redactions properly expl ai ned,
available to the public within an unspecified nunber of days of

receiving future requests.



STATEMENT OF FACTS

In opposing this notion, Defendant, Borough of Lawnside relies
upon this Menorandum of Law, the Certifications (“Cert.”) of Matthew
B. Weliczko, Esquire (“MBW) and Jesse Harris (“Harris”), along
with Defendant’s responses to the Plaintiff's Statenment of Material
Facts, and the Defendant’s counterstatenent of facts, all of which
are incorporated herein by reference as if set forth at |ength.

LEGAL ARGUVMENT

PO NT |

PLAI NTI FF'S MOTI ON FOR PARTI AL SUMVARY JUDGVENT SHOULD BE

DENI ED | NSOFAR AS THERE IS A GENUI NE | SSUE OF MATERI AL FACT

W TH REGARD TO NUMERCUS | SSUES RELATED TO THE “RELI EF” AND
“ DECLARATI ONS” SOUGHT BY THE PLAI NTI FF

Summary Judgnent is not warranted on the facts of this case.
The facts, docunentary evidence and admi ssions by the parties show
t hat nunerous genuine issues of material fact exist. Accordingly,
sumary judgnent is not warranted in favor of Plaintiff Paff.

Court R 4:46-2 et seq., provides that the court should grant
sumary judgnment when "the pleadings . . . answers to
interrogatories and admissions on file, together with affidavits, if
any, show that there is no genuine issue as to any material fact
chal | enged and that the noving party is entitled to a judgnment or

Oder as a matter of law." 1d. In Brill v. Guardian Life |Insurance

of America, 142 N.J. 520 (1995), the Suprene Court of New Jersey
considered R 4:46-2(c) and articulated a reformul ati ve standard for

resol ving summary judgnment notions:

Consistent with the national trend, we hold
that under R 4:46-2, when deciding sumary
judgnent notions trial courts are required to



engage the same type of evaluation, analysis
or sifting of evidential materials as required
by R 4:37-2(b) [governing notions for
directed verdict] in light of the burden of
persuasion that applies if the matter goes to
trial.

Under this new standard, determ nation whet her
there exists a "genuine issue" of material
facts that precludes summary judgnent requires
the notion judge to consi der whether the
conmpetent evidential material presented, when
viewed in the light nost favorable to the non-
nmoving party, are sufficient to permt a
rational fact finder to resolve the alleged

di sputed issue in favor of the non-noving
party . . . The inport of our holding is that
when the evidence "is so one-sided that one
party nust prevail as a matter of law, " the
trial court should not hesitate to grant
sumary judgnent.

Brill v. Guardian Life, 142 N. J. at 539-540 [quoting Anderson v.
Li berty Lobby, Inc., 477 U.S. 242, 252, 106 S. Court 2505, 2512
(1986)] .

Significantly, and as detail ed above, the current notion by
Paff nmust be viewed in a |light nost favorable to the non-noving
party, Borough. 1In accepting the disputed evidence in the |ight
nost favorable to the non-novant Borough, and given the series of
factual contentions and evidential material which has been detail ed
above, and which is contained in and attached to the Weliczko and
Harris Certs., and the very noving papers of Plaintiff Paff,
evi dence and facts have been set forth establishing genuine issues
of material fact and, therefore, Plaintiff's notion should be

deni ed.

PO NT I



A PORTION OF THE PLAI NTI FF S APPLI CATI ON IS MOOT | NSCFAR AS THE
RELI EF SOQUGHT, THE PRODUCTI ON OF THE RECORD OF EXECUTI VE SESSI ONS,
HAS BEEN PRCDUCED.

Plaintiff seeks the record of at twelve executive session
neetings. Defendant has produced the redacted record from el even of
twel ve of those neetings, which in sone instances has been redacted.
See Harris Cert. and MBWCert!. Accordingly, that portion of
Plaintiff's conplaint and this application regarding the non-
production of these materials is noot. A case is noot when the
i ssue which was the subject of litigation has been resol ved, at
least as it relates to the original parties who were responsible for

initiating litigation. De Vesa v. Dorsey, 134 N J. 420, 428 (1993).

New Jersey Courts will generally not entertain a case when the issue
has becone noot. |bid.
PO NT 11

PLAI NTI FF''S CLAI M5 FOR RELI EF UNDER THE OPEN PUBLI C MEETI NGS ACT ARE
UNTI MELY, AND THEREFORE, SHOULD BE DI SM SSED

N.J.S. A 10:4-15, headed “Proceedings to void actions in
violation of act” provides, in part, the follow ng:

any action taken by a public body at a neeting
whi ch does not conformw th the provisions of

this Act shall be voidable in a proceeding in

lieu of prerogative wit in the Superior

Court, which proceeding may be brought by any

person within 45 days after the action sought

to be voi ded has been nade public

The Plaintiff nakes a series of assertions concerning alleged

violations of OPMA at a series of twelve neetings, the |last of which

! Defendant continuesiin its effort to locate the record from the June 7, 2006 regular council meeting executive
session. Discovery in this case continues. The discovery end date is currently June 2, 2007.
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occurred on August 28, 2006. The actions taken by the Defendant in
going into and com ng out of public session, at the neetings at

i ssue, were certainly nmade public when the actions were taken. Even
with regard to the latest date of the alleged inproper municipal
action conplai ned of under OPMA, the August 28, 2006 neeting, the
Plaintiff’s Conplaint pursuant to this 45 day time period needed to
be filed by Cctober 12, 2006. The Plaintiff’s Conpl ai nt was not
filed until October 16, 2006. Accordingly, it is apparent that the
Compl aint for alleged violations of OPMA was filed well after the 45
day limt under OPRA, is out of tinme, and therefore, Plaintiff’'s
demands for relief under OPMA in this regard shoul d be denied.

Li ebeskind v. Mayor and Mun. Council of Bayonne, 265 N.J. Super. 389

(App. Div. 1993).
PO NT |V

THE MOTI ONS PASSED BY THE DEFENDANT PRI OR TO GO NG | NTO NONPUBLI C
SESSI ONS DI D NOT' VI OLATE N.J. S. A 10:4-183.

In the alternative, and notw thstanding the argunents raised
in Point Ill above, N J.S. A 10:4-13(a) requires only that the
“general nature” of the subject to be discussed be set forth in the
notice of the closed session. As one Court has stated, “the
statutory requirenent is not an onerous one - - only the genera
nature of the subject need be disclosed; specificity is not

required.” N J. State Col. Locals v. Trenton State Col. Bd., 284




N.J. 108, 114 (Law Div. 1995). As set forth in both the Harris
Cert. and in the actual public neeting mnutes, the Defendant
di scl osed the general nature of the subject or subjects to be
di scussed prior to going into, and com ng out of, executive or
cl osed session. Accordingly, the requirenments of the statute cited
have been satisfied.

PO NT V

PLAI NTI FF*'S DEMAND FOR | NJUNCTI ONS CONCERNI NG FUTURE CONDUCT SHOULD
BE DENI ED.

As set forth in the introductory statenment, Plaintiff seeks
vari ous prospective “declarations” and/or orders that resolutions
passed by the Defendant in the future, prior to going into public
session, nust contain certain information or material. Plaintiff
al so seeks a prospective Order permanently enjoining the Defendant
from passing notions or resol utions authorizing nonpublic sessions
that do not neet the requirenents set forth in the Plaintiff’'s
proposed formof Order. Plaintiff also seeks a prospective O der
that enjoins the Defendant in the future fromfailing or refusing to
make its nonpublic neeting mnutes available to the public, with any
appropriate redaction.

An injunction is an extraordinary equitable remedy utilized
primarily to forbid and prevent irreparable injury. It mnust be
admi ni stered with sound discretion and al ways upon consi derati ons of
justice, equity, and norality involved in a given case. N.J. State

Bar Ass’'n v. The Northern N.J. Mrtgage Assoc., 22 N J. 184, 194

(1956). The use of such an extraordinary renedy requiring specific



future action with respect to factual situations that will vary over
time is at best problematic. A fact sensitive, case by case

anal ysi s woul d be nmuch nore appropriate. In requesting this relief
the Plaintiff seeks, in essence, an advisory opinion in the form of
an injunction directing the conduct of the Defendant in the future.

An injunction requiring future action in a factual vacuum
woul d not be an appropriate exercise of this Court’s discretion.
Even if the Court determ nes that there has been a violation of the
Open Public Meetings Act, which the Defendant denies, no renedies
are called for since no action was taken by Council at the executive
session nmeetings. As detailed in the Harris and MBW Cert.,
not wi t hst andi ng any of the argunments concerning alleged violations
of OPMA or OPRA, it is unrefuted that no actions were taken by
Council for the Borough of Lawnside or for the Redevel opment Agency
at or during executive session. Hence, there is no need for the
Court to void any act to the Board under N J.S. A 10:4-15(a).

While N.J.S. A 10:4-16 pernits a nmenber of the public to apply
for an injunction to insure conpliance with the Cpen Public Meetings
Act, it also enpowers the Court to provide other relief as it deens
necessary. Even if the Court determ nes that the Defendant failed
to conply with OPMA and OPRA in some way, which the Defendant
deni es, OPMA contenplates “maxinumflexibility in rectifying
governnental action which falls short of the standards of openness

prescribed.” Polillo v. Deane, 74 N J. 562, 579 (1997). The Court

may exam ne the nature, quality and effect of any nonconpliance, as
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wel | as any substantial conpliance found in the record in fashioning
a corrective measure. |bid.

In addition, even pursuant to the formal opinion nunmber 1 -
1998 from Assistant Attorney CGeneral Mark J. Flenmm ng, attached as
P 10,11,12 to the Plaintiff’s noving papers, the AG detail ed that
“we can express no general opinion as to when such mnutes (cl osed
session) nust be disclosed because that fact — sensitive issue mnust
be determ ned on a case-by-case basis consistent with applicable

| aw,

PO NT VI

THE DEFENDANT BOROUGH PROPERLY REFUSED TO PRODUCE DOCUMENTS | N
RESPONSE TO PLAINTI FF''S OPRA REQUEST G VEN THAT THE DOCUMENTS DO NOT
FALL WTH N THE DEFI NI TION OF A “GOVERNVENT RECORD.” | N ADDI TI ON

THE RECORD PRODUCED COF THE EXECUTI VE SESSI ON MEETI NGS AT | SSUE HAS
BEEN APPROPRI ATELY REDACTED

As detailed in the Harris and MBWCerts., the record from
execution session fromel even of the twel ve executive session
neetings at issue has been produced, in sonme instances in a redacted
format.? There are nunmerous itens that are not considered
“government records” under OPRA, or are otherw se exenpt from
di scl osure under OPRA. These include inter-agency or intra-agency
advi sory, consultive, or deliberative nmaterial, records within the
attorney-client privilege, information that woul d gi ve an advant age

to conpetitors or bidders, information pertaining to any grievance,

2 While Plaintiff asserts that he is entitled to relief pursuant to common law, in addition to the authority cited
(OPMA and OPRA), OPRA simply preserves the common law right to access public records. N.J.S.A. 47:1-A-
8. See also Mag Entn't, 375 N.J. Super. at 543 (App. Div. 19).
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records exenpt fromdisclosure under any other statute; resolution
of either or both of houses of the |egislature; regulation
promul gated under authority of any statute or Executive Order, and
personnel and pension records. N J.S. A 47:1A-1. Based upon these
and all other applicable exceptions under OPRA, the Defendant
initially did not produce its record of executive session for the
meetings at issue insofar as that record represented material which
fell within the exenptions of “governnent records” defined by OPRA
Neverthel ess, in good faith and in an effort to resolve any dispute,
the record fromthe executive sessions at issue have in fact now
been produced in an appropriately redacted format, redacting
“material”, and notations in the record, which fall within the
exceptions of OPRA
N.J.S. A 47:1A-9(b) provides:

The provisions of [OPRA] shall not abrogate or

erode any executive or legislative privilege

or grant of confidentiality heretofore

establ i shed or recogni zed by the Constitution

of this State, statute, court rule or judicial

case law, which privilege or grant of

confidentiality may duly be clainmed to

restrict public access to a public record or a

governnment record.
In addition, the Rules of Court extend broad protection from
di scl osure to attorney work product relating to litigation. Rule
4:10-2(c) provides in pertinent part:

in ordering discovery . . . the court shal

protect agai nst disclosure of a nental

i mpressi ons, concl usions, opinions, or |egal

t heories of an attorney or other

representative of a party concerning the
[itigation.
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Consequently, if a docunent is protected work product under Rule
4:10-2(c) it is also protected fromdisclosure under OPRA. Gannett

New Jersey Partners v. County M ddl esex, 379 N. J. Super. 205 at 218

(App. Div. 2005).

The exenption fromdisclosure provided by N. J.S. A 47:1A-1.1,
which is often referred to as the deliberative process privilege, is
aimed at protecting the quality of governnment decisions by shielding
t he comuni cati ons recei ved by a decision maker from public

di scl osure. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151, 95

S.Ct. 1504, 1516-17, 44 L.Ed.2d 29, 47-48 (1975). To qualify for
this privilege, two conditions nust be satisfied: (1) the docunent
nmust be predecisional, neaning it was “generated before the adoption
of an agency’'s policy or decision,” and (2) it “nust be deliberative
in nature, containing opinions, reconmendations, or advice about

agency policies.” Inre the Liquidation of Integrity Ins. Co., 165

N.J. 75, 84-85, 754 A . 2d 1177 (2000). The privilege does not extend
to “[pJurely factual material that does not reflect deliberative
processes.” 1d. at 85, 754 A 2d 1177. Therefore, if a docunent
contains both deliberative and factual materials, the deliberative
materials nust be redacted and the factual materials disclosed. See

Id. at 87, 754, A 2d 1177 (quoting MCain v. Coll. Hosp., 99 N.J.

346, 363, 492 A 2d 991 (1985)); See also Schreiber v. Soc. For Sav.

Bancorp., Inc., 11 F.3d 217, 220-21 (D.C.Cr. 1993). Al though

Integrity Insurance did not involve the interpretation of OPRA, the

del i berative process exenption incorporated in N.J.S A 47:1A-1.1
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adopts the principles set forth in that opinion. Gannett New Jersey

Partners, Supra. at p.220.
It is clear froma reading of OPRA that redaction of materi al
frompublic records is legislatively recognized and sancti oned.

Courier Post v. Lenape, 360 N.J. Super. 191 at 196 (Law Div. 2002).

For example, N J.S. A 47:1A-5(g) provides, in part, that:

If a custodian of a government record asserts

that part of a particular record is exenpt

from public access pursuant to P.L. 1963, c.

73 (C.47:1A-1, et seqg.) . . . the custodian

shall delete or excise froma copy of the

record that portion which the custodian

asserts is exenpt from access
Wth regard to this deliberative—process privilege the Defendant
Borough, in clainmng the privilege, has asserted that the materi al
in the docunents in question is “predecisional” insofar as no
actions were taken in executive session concerning discussions in
executive sessions. Mireover, and consistent with the initial
advi ces of counsel for the Defendant in this matter to Plaintiff
pre-suit, the material redacted fromthe record of the executive
session is, in part, attorney client privileged, attorney work

product and “deliberative in nature, containing opinions,

reconmendati ons or advice about agency policies.” Inre Liq. O

Integrity Ins. Co., 165 N.J. 75, 83-88 (2000). Moreover, purely

factual material contained in the record of executive session has in
fact been produced. Lastly, and with regard to the Plaintiff’'s
common | aw argunents, the Plaintiff certainly is not able to
denmonstrate a need that overrides the governnent interest in

nondi scl osure, which includes, in part, consideration of the extent
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to which disclosure woul d hinder frank and i ndependent di scussions
regardi ng contenpl ative policies and decisions. Id. at 85-86.

VI . CONCLUSI ON

For the reasons set forth herein, and in the supporting
Certifications of Harris and MBW along with the Defendant’s
response to the Plaintiff’'s Statenment of Material Facts and the
Def endant’ s Counterstatenent of Facts, the Plaintiff’s Mtion for

Partial Summary Judgnent shoul d be deni ed.

DATED: March 20, 2007 ZELLER AND BRYANT
Attorneys for Defendant,
Bor ough of Lawnsi de

By: /sl _Matthew B. Wieliczko
MATTHEW B. W ELI CZKO, Esquire
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