New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

P.O. Box 5424

Somerset, NJ 08875-5424

Phone: 732-873-1251- Fax: 908-325-0129
Email: lpsmc@pobox.com

December 22, 2007

Hon. Elwood Malick, Mayor, and

Members of the Spring Lake Heights Borough Council

555 Brighton Ave

Spring Lake Heights, NJ 07762 (via PDF email to tcasagrande@springlakehts.com)

Dear Mayor Malick and Members of the Borough Council:

I write, both individually and in my capacity as Chairman of the New Jersey
Libertarian Party’s Open Government Advocacy Project, to inquire about the Borough
Council’s adherence to the Senator Byron M. Baer Open Public Meeting Act (OPMA). To
help you understand my two concerns, I have attached the following exhibits:

1 Published notice indicating that the February 12, 2007 meeting will
begin at 6:30 p.m.

2-3 Resolution # 44-2007 authorizing the Council’s February 12, 2007
Executive Session.

4 First page from the Council’s February 12, 2007 public meeting
minutes.

5 The Council’s February 12, 2007 Executive Session minutes

6-7 Resolution # 175-2007 authorizing the Council’s November 26, 2007

Executive Session.
8-9 The Council’s November 26, 2007 Executive Session minutes.

Discussion of Improper Topics in Executive Session

The main thrust of the OPMA 1is set forth in its legislative findings:

The Legislature finds and declares that the right of the public to
be present at all meetings of public bodies, and to witness in full
detail all phases of the deliberation, policy formulation, and
decision making of public bodies, is vital to the enhancement and



proper functioning of the democratic process [and] that secrecy in
public affairs undermines the faith of the public in government
and the public's effectiveness in fulfilling its role in a democratic
society . . .

N.J.S.A. 10:4-7

Sometimes, of course, the Council needs to exclude the public from its meetings so it
does not divulge information that could compromise the Borough’s interests. The Council
must, for example, discuss litigation strategy in private lest its adversary gain an unfair
advantage.

But, the Council is permitted to exclude the public only from those portions of its
meetings where matters within the exceptions set forth in N.J.S.A. 10:4-12(b) are discussed.
And, the courts have ruled that public bodies must apply these exceptions narrowly so as to
maximize the amount of public business that is discussed and acted upon in public. (See,
e.g. Hartz Mountain Industries, Inc. v. New Jersey Sports and Exposition Authority, 369
N.J. Super. 179, 186 (App. Div.), certif. denied, 182 N.J. 147 (2004)). In sum, a public body
has to very careful to not let its private discussions drift onto matters that ought to be
discussed in public, because this will erode the public’s ability to “fulfill its role in a
democratic society.

Exhibits 5 and 9 show that Council privately discussed the following matters which,
according the information I presently have, do not appear to be within any of the OPMA’s
exceptions:

e Sex-Offender Residency Ordinance (Exhibit 5)

e The “creation of a personnel policy manual and the use of Borough vehicles”
(Exhibit 5)

e The “Fair and Open vs. Non-Fair and Open processes.” (Exhibit 9)

The Council’s resolution authorizing private discussion of the Sex Offender Residency
Ordinance (Exhibit 2) indicates that that topic dealt with “anticipated litigation.” Did the
Borough actually receive a threat of litigation? Absent an actual threat of litigation, it
would appear that this topic should have been publicly discussed.

Exhibit 2 also indicates that the “personal policy matters” were privately discussed
because they were “personnel” issues. But, N.J.S.A. 10:4-12(b)(8), the OPMA’s “personnel”
exception, permits Executive Sessions only when “specific” officers or employees are being
discussed or evaluated. The ““creation of a personnel policy manual and the use of Borough
vehicles” appears to be a general policy matter that is not specific to any particular officer
or employee. Accordingly, it ought to have been discussed in public,

Exhibit 6 indicates that the “Fair and Open vs. Non-Fair and Open processes”
discussion was a “contract negotiation” and was thus allowed to be private. But, Exhibit 9
suggests that the discussion didn’t pertain to a particular professional appointment, but
was a general discussion related to the manner in which the Borough would comply with



the Local Public Contracts Law when making its professional appointments. It is difficult
to understand what legitimate governmental interests would have been compromised had
that discussion been held in public.

Noncompliance with N.J.S.A. 10:4-10.

N.J.S.A. 10:4-10 states that

At the commencement of every meeting of a public body the
person presiding shall announce publicly, and shall cause to be
entered in the minutes of the meeting, an accurate statement to
the effect:

a. that adequate notice of the meeting has been provided,
specifying the time, place, and manner in which such notice was
provided; or

* % %

(emphasis supplied)

This statute expressly provides that the “Sunshine Law” statement must be made at
“the commencement” of the meeting. The public meeting minutes from February 12, 2007
(Exhibit 4) show that the public meeting commenced at 6:30 p.m. (see also Exhibit 1) but
that the “Sunshine Law” statement wasn’t made until ninety minutes later at 8:00 p.m.
The “Sunshine Law” statement should have been made at 6:30, as soon as the Council
assembled and began conducting public business.

The practical problem with the Council’s current procedure is that it creates a
perception that the “regular meeting” (i.e. the meeting that the public is “supposed” to
attend) doesn’t start until 8:00 p.m., and that which goes on during the preceding ninety
minutes is something that the Council would prefer the public not witness. My concern is
that members of the public who wish to attend the 7:00 p.m. “Work Session” and those who
wish to observe the council resolve to go into Executive Session at 6:30 p.m. might be
dissuaded from attending because they may perceive that they are not welcome.

Of course, I have never attended a Spring Lake Heights Borough Council meeting, so
1t 1s possible that the Council makes it a point to make the early-arrivers feel welcome. But
I believe that the OPMA would be better served if the Council encouraged the public to view
1ts meetings as one, continuous public meeting beginning at 6:30 (except, of course, the
Executive Session) instead of as three separate meetings.

I appreciate your time and look forward to receiving your response.

Sincerely,

e

John Paff



