
New Jersey Libertarian Party
Open Government Advocacy Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

October 15, 2007

Robert D. Bernardi, Esq., Prosecutor
Burlington County Prosecutor's Office
P.O. Box 6000
Mount Holly, NJ 08060 (via Fax only to 609-265-5007)

RE: Willingboro Board of Education

Dear Prosecutor Bernardi:

In your September 5, 2007 letter you stated that you would investigate violations of the
Senator Byron M. Baer Open Public Meetings Act if you were provided with “specific
allegations of willful noncompliance.” Please accept this letter as my personal complaint, and
that of the New Jersey Libertarian Party, against the Willingboro Board of Education.

Statement of Facts and Introduction of Exhibits:

1. On August 28, 2007, Complainant faxed a government records request to the
Willingboro Board of Education. The substantive portion of the request is a
“Supplement” that contains eleven numbered paragraphs, a copy of which is attached
as Exhibit 1.

2. This complaint is limited to the request made within ¶ 10 of Exhibit 1, i.e. for the
minutes of the Board’s August 7, 2007 executive session meeting.

3. The Custodian replied to Complainant’s request by letter dated September 7, 2007, a
copy of which is attached as Exhibit 2.

4. Exhibit 2 informs Complainant that four “items are available,” none of which are the
requested executive session minutes.

5. On September 8, 2007, Complainant sent a two-page letter, with a two-page
attachment (attached as Exhibit 3, 4, 5 and 6) to the Custodian along with his $5.25
check. Complainant’s letter specifically informed the Custodian that a) her
September 7, 2007 letter was deficient because Complainant “asked for eleven specific
records but [the Custodian’s] September 7, 2007 letter grants or denies access to only
five of them,” and b) “N.J.S.A. 10:4-14 requires meeting minutes to be made ‘promptly
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available.’” A copy of Complainant’s September 8, 2007 letter, with the attachment,
was sent to Rocky L. Peterson, Esq., the Willingboro Board’s attorney.

6. On October 11, 2007, the Custodian sent Complainant an envelope containing several
pages of documents, none of which were the requested executive session minutes.

7. No records or cover letters, other than those set forth above, have been sent by the
Custodian to the Complainant.

8. To date, Complainant has neither been granted nor denied access to the Board’s
August 7, 2007 executive session meeting minutes—rather his request for these
minutes has been ignored.

9. On July 20, 2005, the New Jersey Department of Education, Office of Compliance
Investigation investigated, among other things, allegations that the Willingboro
Board of Education violated the Open Public Meetings Act by not properly
maintaining and promptly disclosing its executive session minutes. The full text1 of
the report of that investigation (OCI Case #861) and an October 25, 2007 revised
report (OCI Case #881 Revised Report) are on-line at
www.lpcnj.org/OGTF/WillingboroBOE.pdf

10. The reports show that the Board of Education and its attorney are well aware of their
responsibility to maintain minutes of the Board’s executive sessions and to promptly
disclose the nonexempt portions of those minutes to the public, regardless of whether
or not the minutes are “approved.” See, e.g., the following excerpts from the reports:

The Willingboro Board's lack of approved board minutes for the
entire 2004-2005 school year also violates the OPMA. N.J.S.A. 10:4-
14 requires public bodies to keep reasonably comprehensible minutes
on the essentials of all meetings. New Jersey Superior Court has
ruled in Liebeskind. v. Mayor and Municipal Council Bayonne, 265
N.J. Super. 389, 400-401 (App. Div. 1993) that minutes are intended
to recite and disclose any official decision or action taken by a public
body, and necessarily must contain sufficient facts and information
to permit the public to understand and appraise the reasonableness
of the public body's determination. There were a few Willingboro
Board minutes that were typed and supposedly approved, but the
minutes showing the approval do not exist. This practice deprives the
public of disclosure of board action. As a result, there is no official
record if members of the public wish to review board action taken at
publicly advertising meetings.

Page 6 of the file at the above Internet site.

1 I created the document on the Internet after ordering the paper reports from the Department of Education,
scanning them, converting them into text using optical character recognition software, and then reassembling
them as PDF files. I have done this to make the files text searchable and smaller, so that they are more
convenient to download and distribute. The original scans of the reports are, however, available upon request.
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Conclusion

The failure of the Willingboro Board of Education to have minutes
available by the next board meeting appears to have violated the
holding in Matawan. Moreover, Board members are cautioned that
pursuant to Robert's Rules of Order, minutes are properly corrected
by motion during the public board meeting. See, Robert's Rules of
Order, 9th Edition, p. 349-350; 463-464. Following this procedure
will increase the likelihood that the minutes are available in a timely
fashion.

Recommendation

The Willingboro Board must ensure that minutes, even if
unapproved, are available to the public by the next board meeting.
Correcting board minutes should be done in accordance with
Robert's Rules of Order.

Page 18 of the file at the above Internet site.

11. These reports, and the fact that they were distributed only two years ago, strongly
suggest that the Board’s failure or refusal to provide Complainant with even redacted
versions of its August 7, 2007 executive session meeting minutes was not merely
heedless or negligent, but purposeful and willful.

Conclusion:

We request that you impose the penalties provided for by N.J.S.A. 10:4-17 against the
offending parties.

.
Sincerely,

John Paff
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