New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

P.O. Box 5424

Somerset, NJ 08875-5424

Phone: 732-873-1251- Fax: 908-325-0129
Email: Ipsmc@pobox.com

October 15, 2007

Robert D. Bernardi, Esq., Prosecutor

Burlington County Prosecutor's Office

P.O. Box 6000

Mount Holly, NJ 08060 (via Fax only to 609-265-5007)

RE: Willingboro Board of Education
Dear Prosecutor Bernardi:

In your September 5, 2007 letter you stated that you would investigate violations of the
Senator Byron M. Baer Open Public Meetings Act if you were provided with “specific
allegations of willful noncompliance.” Please accept this letter as my personal complaint, and

that of the New Jersey Libertarian Party, against the Willingboro Board of Education.

Statement of Facts and Introduction of Exhibits:

1.  On August 28, 2007, Complainant faxed a government records request to the
Willingboro Board of Education. The substantive portion of the request is a
“Supplement” that contains eleven numbered paragraphs, a copy of which is attached
as Exhibit 1.

2. This complaint is limited to the request made within 9 10 of Exhibit 1, i.e. for the
minutes of the Board’s August 7, 2007 executive session meeting.

3.  The Custodian replied to Complainant’s request by letter dated September 7, 2007, a
copy of which is attached as Exhibit 2.

4.  Exhibit 2 informs Complainant that four “items are available,” none of which are the
requested executive session minutes.

5.  On September 8, 2007, Complainant sent a two-page letter, with a two-page
attachment (attached as Exhibit 3, 4, 5 and 6) to the Custodian along with his $5.25
check. Complainant’s letter specifically informed the Custodian that a) her
September 7, 2007 letter was deficient because Complainant “asked for eleven specific
records but [the Custodian’s] September 7, 2007 letter grants or denies access to only
five of them,” and b) “N.J.S.A. 10:4-14 requires meeting minutes to be made ‘promptly



10.

29

available.” A copy of Complainant’s September 8, 2007 letter, with the attachment,
was sent to Rocky L. Peterson, Esq., the Willingboro Board’s attorney.

On October 11, 2007, the Custodian sent Complainant an envelope containing several
pages of documents, none of which were the requested executive session minutes.

No records or cover letters, other than those set forth above, have been sent by the
Custodian to the Complainant.

To date, Complainant has neither been granted nor denied access to the Board’s
August 7, 2007 executive session meeting minutes—rather his request for these
minutes has been ignored.

On July 20, 2005, the New Jersey Department of Education, Office of Compliance
Investigation investigated, among other things, allegations that the Willingboro
Board of Education violated the Open Public Meetings Act by not properly
maintaining and promptly disclosing its executive session minutes. The full text! of
the report of that investigation (OCI Case #861) and an October 25, 2007 revised
report (OCI Case #881 Revised Report) are on-line at
www.lpcnj.org/OGTF/WillingboroBOE. pdf

The reports show that the Board of Education and its attorney are well aware of their
responsibility to maintain minutes of the Board’s executive sessions and to promptly
disclose the nonexempt portions of those minutes to the public, regardless of whether
or not the minutes are “approved.” See, e.g., the following excerpts from the reports:

The Willingboro Board's lack of approved board minutes for the
entire 2004-2005 school year also violates the OPMA. N.J.S.A. 10:4-
14 requires public bodies to keep reasonably comprehensible minutes
on the essentials of all meetings. New Jersey Superior Court has
ruled in Liebeskind. v. Mayor and Municipal Council Bayonne, 265
N.J. Super. 389, 400-401 (App. Div. 1993) that minutes are intended
to recite and disclose any official decision or action taken by a public
body, and necessarily must contain sufficient facts and information
to permit the public to understand and appraise the reasonableness
of the public body's determination. There were a few Willingboro
Board minutes that were typed and supposedly approved, but the
minutes showing the approval do not exist. This practice deprives the
public of disclosure of board action. As a result, there is no official
record if members of the public wish to review board action taken at
publicly advertising meetings.

Page 6 of the file at the above Internet site.

1T created the document on the Internet after ordering the paper reports from the Department of Education,
scanning them, converting them into text using optical character recognition software, and then reassembling
them as PDF files. I have done this to make the files text searchable and smaller, so that they are more
convenient to download and distribute. The original scans of the reports are, however, available upon request.
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Conclusion

The failure of the Willingboro Board of Education to have minutes
available by the next board meeting appears to have violated the
holding in Matawan. Moreover, Board members are cautioned that
pursuant to Robert's Rules of Order, minutes are properly corrected
by motion during the public board meeting. See, Robert's Rules of
Order, 9th Edition, p. 349-350; 463-464. Following this procedure
will increase the likelihood that the minutes are available in a timely
fashion.

Recommendation

The Willingboro Board must ensure that minutes, even if
unapproved, are available to the public by the next board meeting.
Correcting board minutes should be done in accordance with
Robert's Rules of Order.

Page 18 of the file at the above Internet site.

11. These reports, and the fact that they were distributed only two years ago, strongly
suggest that the Board’s failure or refusal to provide Complainant with even redacted
versions of its August 7, 2007 executive session meeting minutes was not merely
heedless or negligent, but purposeful and willful.

Conclusion:

We request that you impose the penalties provided for by N.J.S.A. 10:4-17 against the

offending parties.

Sincerely,

R

John Paff



Supplement to John Paff’'s August 28, 2007 records request:

Please provide me the following records! in accordance with the Open Public Records Act,
the common law and the Senator Byron M. Baer Open Public Meetings Act:

1.

10.

11.

The public notice that announced the private meeting referred to in this
letter where four members of the Board met with the Mayor and Manager
on August 7, 2007 at 6 p.m. (hereafter referred to as “special meeting.”)

Any other, private notices that invited members of the Board, the Mayor,
Manager or any others to the “special meeting.”

The agenda of the “special meeting.”

Any minutes or notes taken at the “special meeting.”

Any list of attendees at the “special meeting.”

Any audio or video recording of the “special meeting.”

Any record evidencing or memorializing that President Owens “created the
committee Monday night to facilitate the meeting with the mayor,” as

mentioned in the attached Burlington County Times article.

Any motion or resolution passed at the July 23, 2007 meeting at which the
Board “voted . . . to meet in full with the mayor.”

Any resolution passed, in accordance with N.J.S.A. 10:4-13, that authorized

any closed or executive (i.e. nonpublic) meeting of the Board held on August
7, 2007.

Any minutes or notes of any closed or executive (i.e. nonpublic) meeting of
the Board held on August 7, 2007.

Any Board Policy, bylaw or other authority which, similar to Section 9325.1
of the West Milford Township Board’s policies, defines a quorum of the
Willingboro Board of Education.

1 We cannot find the Board’s official request form on the Internet. Accordingly we ask that you accept
this letter as our request. If you need for us to complete your official form, please fax one to 908-325-0129.
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IC SCHOOLS
R SEY 08046-2847

WILLINGBOR(]
WILLINGBORO, i

Epwarp A, Kern CoUnTrY CLUB ADMINISTRATION BULDING
INTHERIM SUPERINTENDENT 440 BevERLY-RANCOCAS ROAD
TELEFHONE: (G02)835-8680
OrrICE 0F TECHNGLOGY/ VOCATIONAL EnucaTion September 7, 2007 FAX: (609)835-3940

ENTVIAF 908-325-0129 AND REGULAR MAI

John Paff
POB 5424
Somerset, NJ 08875

Dear Mr. Paff:

In response to your OPRA (Willingboro Public Schools Government Records
Reguest Form), the following items are available upon receipt of payment:

Special Meeting Notice for August 7, 2007
Agenda for Special Meeting on August 7, 2007
Resaolution of the WBOE for Executive Session
Policy 9325.1 re: Quorum

The minutes for the Special Meeting of August 7, 2007 have not been approved by the
Board and are not available.

Total Pages: 7
Total Cost for Document Preparation: $5.25
US Mail Postage 0
| Total Due $5.25 ]

Please make checks and money orders payable to:
Willingboro Board of Education

Return To; D. Stokes
Office of Technology and Career Technical Education
Willingbore Board of Education
440 Beverly Rancocas Road
Willingboro, NJ 08046

Thank You.
dcs
[olv Edward Kern, Interim Superintendent

Kelvin Smith, Business Administrator/Board Secretary
Joan Josephson, Esq.

Rocky Peterson, Esq.

Blanche Johnson

Boldly Pursuing Fxcellence In Edueation

Exhibit 2



New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

P.O. Box 5424

Somerset, NJ 08875-5424

Phone: 732-873-1251- Fax: 908-325-0129
Email: I[psmc@pobox.com

September 8, 2007

D. Stokes

Office of Technology and Career Technical Education
Willingboro Board of Education

440 Beverly-Rancocas Rd

Willingboro, NJ 08046-3529

Dear Sir or Madam:

I am in receipt of your faxed letter of September 7, 2007. I enclose my $5.25 check
payable to the Willingboro Board of Education.

I have two concerns:

1. You state that the “minutes from the Special Meeting of August 7, 2007 have not
been approved by the Board and are not available.” Is it your policy that meeting
minutes are never made publicly available until after they are first approved by
the Board at a subsequent meeting?

In Dina Parave-Fogg v. Lower Alloways Creek Township, GRC Complaint No.
2006-51, the Government Records Council held that unapproved meeting minutes
constitute inter-agency, intra-agency advisory, consultative, or deliberative
material and are presumed to be exempt from disclosure unless the requestor
demonstrates an overriding need for the record. Thus, your denial of the August
7, 2007 meeting minutes finds support in the Open Public Records Act (OPRA).

But, the Open Public Meetings Act, N.J.S.A. 10:4-14, requires meeting minutes
to be made “promptly available.” Enclosed is a copy of Judge John A.
O’Shaughnessy’s May 8, 2007 Order entered in O’Shea and Paff v. Kearny Board
of Education, Docket No. HUD-L-856-07, requiring the Kearny Board of
Education, going forward, to “grant access to the minutes of public meetings no
later than three business days prior to the next meeting.” Future meeting
minutes, therefore, must be publicly released by the Kearny Board prior to
approval by the Board.

Unapproved meeting minutes, therefore, fall into a category of records that is
exempt from disclosure under OPRA but are obtainable under another statute—in

Exhibit 3



CC.

this case the Open Public Meetings Act. Accordingly, I challenge your claim, as 1
understand it, that the August 7, 2007 meeting minutes aren’t able to be disclosed
simply because they have not been approved. Please speak with your attorney,
and if you find that he agrees with me, please forward me the requested minutes.

2. In my request, I asked for eleven specific records but your September 7, 2007
letter grant or denies access to only five of them.

Would you please advise me in

writing, for each record to which you are not granting access, the specific basis
why you are denying access?

Thank you for your attention to this matter.

Rocky L.

Sincerely,

.

John Paff

Peterson, Esq., via Fax only to 609-452-1888, w/ encl.

Exhibit 4
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Richard Gutman MAY 08 2007
Richard Gutman, F.C. : . .
55 Wartield Street :
Montclair, New Jersey 07043-1116 JOHNA.U'SHAUGHNESSY.J.S.C.
673=744=-6038 (volge & fax)

rickggglyahoo.com -

Attorney for Plaintiffs O’Shea and Paff

MARTIN O’SHEA and JOHN PALF, SUPERIOR COURT OF NEW JERSEY

Plaintiffs, : LAW DIVISION, CIVIL PART
, : HUDSON COUNTY - u
vS. : DOCKET No. /. 9\) &—07
EEARNY BOARD OF EDUCATION, : Civil Action
Defendant. :
ORDER

This matter being opened to the Court by Richard Gutman,

P.C., attorney for Plaintiffs Martin 0O’ Shea and-Jehn Paff, by‘way

of an order to show cause summary action, on netice to E\ﬂh&“\
'S.menﬂm_@g, attorney for Defendant Kearny Board of

Education and the Court having considersd the pape:é submilled by

. the parties, and having heard oral argument on/Zwin iAo Smdd A Fe. T
IR T, Can, 20 T - , X ¥ ! <

L) O, ﬁﬁWhJ¥?2007, and for goodyﬁquE appearing,

IT 18 on Y DM&A )% W\M\_ 2007 ORDERED

as follows:

e January 16,

ior to the rebruary 2907 meeting;
2. The Kearny Board of Education is hereby ordered to grant
access to the minutes of public meetings no later than sweeweedes

A e kit adir~o three business days prior to the next
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BSlefZEiE’I? 13 53 97374486838 . RICHARD GLITMANN PAGE  B2/82

- ﬁ}'

Meelting, ek ;

3.

It is herebe® declaring that ;“é Kearny Board of Education

47:12~-1,4%5, and the

O’ Shea ‘%‘g

CN.J.S.A.

6. Plaintiff shall servk a copy of this order upon the
Defendants within Q'

opposed (/
TR ke demiey As Aeis (o Fivas
S - | PITITE 13 wéT anTiTley 40

Cownsel S Fees waerL o?'Zf.\
CPIS A 1384 ESeq As
PUWRIFE | § NQ\ A W'Jams
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