
New Jersey Libertarian Party
Open Government Advocacy Project

John Paff, Chairman
P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251- Fax: 908-325-0129

Email: lpsmc@pobox.com

October 16, 2007

Robert D. Bernardi, Esq., Prosecutor
Burlington County Prosecutor's Office
P.O. Box 6000
Mount Holly, NJ 08060 (via Fax only to 609-265-5007)

RE: Willingboro Board of Education

Dear Prosecutor Bernardi:

In your September 5, 2007 letter you stated that you would investigate violations of the
Senator Byron M. Baer Open Public Meetings Act if you were provided with “specific
allegations of willful noncompliance.” Please accept this letter as my personal complaint, and
that of the New Jersey Libertarian Party, against the Willingboro Board of Education.
Please note that this is a different complaint than the one dated October 15, 2007.

Statement of Facts and Introduction of Exhibits:

1. Attached as Exhibit 1 is a the first page of the Board’s August 7, 2007. Note specifically
that the meeting was called to order at 6:00 p.m. but that a quorum was not present
until 7:05 p.m

2. Attached as Exhibit 2 is an August 8, 2007 Burlington County Times article in which
reporter Melissa Hayes, who was present at the meeting, stated that a committee of the
Board, consisting of four members, met in private with the Mayor and acting Township
manager “to discuss an impasse over how much to reduce the school district budget.”

3. Note specifically that the decision to hold the private meeting was controversial and
caused teacher union president Kim Chiolan to become “upset to learn that [the
meeting was] private.”

4. According to witnesses who attended the Board’s August 7, 2007 meeting, the four-
member committee and the Township officials met in private between 6 p.m. and 7.
p.m. Shortly after 7 p.m. the four committee members who attended the private
meeting joined their colleagues and established a quorum for the Board’s meeting.

5. Attached as Exhibit 3 is the Board’s policy that five members of the Board constitutes a
quorum.
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6. Attached as Exhibits 4 and 5 is an April 27, 2007 Burlington County Times article in
which reporters Melissa Hayes and Mike Mathis report on Kittrels v. Willingboro
Township Board, Docket No. BUR-L-261-06. (An audio recording of Burlington County
Assignment Judge John A. Sweeney’s decision in the matter is available at
http://www.veotag.com/player/?u=okxkjpkegt)

Comments:

First, it appears that the Board, in an attempt to keep the public from observing its
deliberations with the Mayor and acting Township Manager, violated N.J.S.A. 10:4-11 by
deliberately failing “to invite a portion of its members to a meeting for the purpose of
circumventing the provisions” of the Senator Byron M. Baer Open Public Meetings Act.

Second, even if the “committee” meeting didn’t violate N.J.S.A. 10:4-11, four members of
the nine member Board constitute an “effective majority” of the Board and the “committee”
meeting of the should have been public unless and until a resolution to exclude the public was
passed in public session. In Riya Finnegan, LLC v. Township Council Of South Brunswick,
386 N.J.Super. 255, 260-61 (Law. Div. 2006) the court held

At this point, this court feels compelled to address the Open Public
Meetings Act. N.J.S.A. 10:4-6 to -21. Although raised at the trial in
this matter, none of the parties felt that there was an issue and
therefore there was no joinder.

The Board's subcommittee consists of three members of the
Planning Board. The Board consists of nine members. N.J.S.A.
40:55D-23. "No action shall be taken at any meeting without a
quorum being present." N.J.S.A. 40:55D-9. A quorum of a nine-
member board is five members. "All action shall be taken by a
majority vote of the members of the municipal agency present at the
meeting." N.J.S.A. 40:55D-9. Therefore the "effective majority," the
number of members needed to take action, is three. Any three
members present at a meeting to consider the business of the Board
would constitute an "effective majority" of the Board.

Third, there is evidence that the Board’s actions in this regard were not merely
negligent or heedless, but were willful and should invoke the N.J.S.A. 10:4-17 penalties. In
Exhibit 4 and 5, Judge Sweeney is quoted as saying: “Here is a board that has been warned
time and time again of its violations of the Open Public Meetings Act.”

We request that you impose the penalties provided for by N.J.S.A. 10:4-17 against the
offending parties.

Sincerely,

John Paff

http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000045&DocName=NJST40%3A55D-9&FindType=L
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