New Jersey Libertarian Party

Open Government Advocacy Project
John Paff, Chairman

P.O. Box 5424

Somerset, NJ 08875-5424

Phone: 732-873-1251- Fax: 908-325-0129
Email: Ipsmc@pobox.com

October 16, 2007

Robert D. Bernardi, Esq., Prosecutor

Burlington County Prosecutor's Office

P.O. Box 6000

Mount Holly, NJ 08060 (via Fax only to 609-265-5007)

RE: Willingboro Board of Education
Dear Prosecutor Bernardi:

In your September 5, 2007 letter you stated that you would investigate violations of the
Senator Byron M. Baer Open Public Meetings Act if you were provided with “specific
allegations of willful noncompliance.” Please accept this letter as my personal complaint, and
that of the New Jersey Libertarian Party, against the Willingboro Board of Education.

Please note that this is a different complaint than the one dated October 15, 2007.

Statement of Facts and Introduction of Exhibits:

1. Attached as Exhibit 1 is a the first page of the Board’s August 7, 2007. Note specifically
that the meeting was called to order at 6:00 p.m. but that a quorum was not present
until 7:05 p.m

2. Attached as Exhibit 2 is an August 8, 2007 Burlington County Times article in which
reporter Melissa Hayes, who was present at the meeting, stated that a committee of the
Board, consisting of four members, met in private with the Mayor and acting Township
manager “to discuss an impasse over how much to reduce the school district budget.”

3. Note specifically that the decision to hold the private meeting was controversial and
caused teacher union president Kim Chiolan to become “upset to learn that [the
meeting was] private.”

4. According to witnesses who attended the Board’s August 7, 2007 meeting, the four-
member committee and the Township officials met in private between 6 p.m. and 7.
p.m. Shortly after 7 p.m. the four committee members who attended the private
meeting joined their colleagues and established a quorum for the Board’s meeting.

5. Attached as Exhibit 3 is the Board’s policy that five members of the Board constitutes a
quorum.



6. Attached as Exhibits 4 and 5 is an April 27, 2007 Burlington County Times article in
which reporters Melissa Hayes and Mike Mathis report on Kittrels v. Willingboro
Township Board, Docket No. BUR-L-261-06. (An audio recording of Burlington County
Assignment Judge John A. Sweeney’s decision in the matter is available at
http://www.veotag.com/player/?u=okxkjpkegt)

Comments:

First, it appears that the Board, in an attempt to keep the public from observing its
deliberations with the Mayor and acting Township Manager, violated N.J.S.A. 10:4-11 by
deliberately failing “to invite a portion of its members to a meeting for the purpose of
circumventing the provisions” of the Senator Byron M. Baer Open Public Meetings Act.

Second, even if the “committee” meeting didn’t violate N.J.S.A. 10:4-11, four members of
the nine member Board constitute an “effective majority” of the Board and the “committee”
meeting of the should have been public unless and until a resolution to exclude the public was
passed in public session. In Riya Finnegan, LL.C v. Township Council Of South Brunswick,
386 N.J.Super. 255, 260-61 (Law. Div. 2006) the court held

At this point, this court feels compelled to address the Open Public
Meetings Act. N.JJ.S.A. 10:4-6 to -21. Although raised at the trial in
this matter, none of the parties felt that there was an issue and
therefore there was no joinder.

The Board's subcommittee consists of three members of the
Planning Board. The Board consists of nine members. N.J.S.A.
40:55D-23. "No action shall be taken at any meeting without a
quorum being present." N.J.S.A. 40:55D-9. A quorum of a nine-
member board is five members. "All action shall be taken by a
majority vote of the members of the municipal agency present at the
meeting." N.J.S.A. 40:55D-9. Therefore the "effective majority," the
number of members needed to take action, is three. Any three
members present at a meeting to consider the business of the Board
would constitute an "effective majority" of the Board.

Third, there is evidence that the Board’s actions in this regard were not merely
negligent or heedless, but were willful and should invoke the N.J.S.A. 10:4-17 penalties. In
Exhibit 4 and 5, Judge Sweeney is quoted as saying: “Here is a board that has been warned
time and time again of its violations of the Open Public Meetings Act.”

We request that you impose the penalties provided for by N.J.S.A. 10:4-17 against the
offending parties.
Sincerely,

R

John Paff


http://www.westlaw.com/Find/Default.wl?rs=CAMP1.0&vr=2.0&DB=1000045&DocName=NJST40%3A55D-9&FindType=L

August 7, 2007

' ROLL CALL® 7:00PM

The Special Meeting of the Willingboro Board of Education was. held on
Tuesday August 7, 2007, in the Professional Development Center of the -
Country Club Administration Building. The meeting was called to order by
the Board Presudent Theresa Rita Owens at 6:00 p. m..

Mrs. Owens read the following opening statement

PR -

“In Comphance with the Qpen Puplic Meetings Act this is to annhounce thatA

adequate notice of fhis meeting was provided in the’followmg manner:

On July 31, 2007 adyance wntten notice of this meetmg was posted on the
Bufletin Board outside the Board Secretarys Oﬁce in. 1he Country Club,
Administration Buildihg, Wlllngboro NJ. :

On July 31, 2007, advarice written notlce was mailed to the Buﬂmgfon

County Times, Route 130, thhngbore NJ and the Courier Post; 301
Cuthbert Blvd., Cherry Hill, MJ.. .

On July 31, 2007, ‘advance. written notice of this meetmg was ﬁled wtth the -

Townshlp Clerk o
PLEDGE OF ALLEGI Nc

-

| Dionne Bolden —[-]Absent_|Denise Bouyer __1-| Absent

. |KenGordon . . . .- |-iAbsent |SarahHolley . -| Present
| Tony John -~ . ]-1Present - Christopher Walker . | -{ Absent _
~ | Martin Nock ___|-|Absent '}Theresa Rita Owens | Present -
8 [ Members 3| Present | 5| Absent . | -

' Mrs. Owens announced that due toa lack of a quorum the meetxng would

recess until a quorum is met

'2° ROLL CALL@® 7:05PM

Dionne Bolden . - | Present 1| Denise Bouyer .. -| Present

Ken Gordon :.__|-|Present |Sarah Holley - Present

Tony John . - | - | Present | Christopher Walker -| Absent

Martin Nock -- { Absent | Theresa Rita Owens - Present
8 [Members . |6 Present 21 Absent

(Ms. Bouyer amved at7; DSPM & Mr. Walker arrived at 7 13PM)

» i.l"\ .o -..,g

Ty
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W'boro mayor meets with board members
August 8, 2007

By MELISSA HAYES
Burlington County Times

WILLINGBORO — School board members
met with the mayor behind closed doors last
night to discuss an impasse over how much
to reduce the school district budget, but no
details of that meeting were discussed during
the public board meeting that followed.

Mayor Jeff Ramsey and acting Township
Manager Joanne Diggs met with the school
board Budget Committee of President
Theresa Rita Owens and members Sarah
Holley, Tony John and Ken Gordon.

Because it was a meeting of a committee and
not the full board, the meeting was not open
to the public. Owens said she created the
committee Monday night to facilitate the
meeting with the mayor.

Resident Gary Johnson who attended the
meeting said the discussion should have
taken place in public. “These budget
discussions that are going on behind closed
doors are a little disturbing,” he said.

Ramsey was initially scheduled to attend the
meeting of the full board and discuss the
budget during an executive session, but
David Shafter, the state monitor appointed to
oversee the district, said that would have
violated the Open Public Meetings Act.

Kim Chiolan, president of the teachers union,
said board members invited her to the
meeting, which she thought was open to the
public and at the municipal building.

Chiolan said she was upset to learn it was at

the Country Club administration building and

private.

“We can't have a divided group of people
working on their own agenda,” she said.

John said he did not believe the discussion
should have taken place behind closed doors.
The board shared his view at its July 23
meeting where it voted 6-2 to meet in full
with the mayor.

Gordon also had pushed for the entire board
to meet with the mayor, but said last night he
agreed to a committee meeting behind closed
doors on the advice of the board's attorney,
Rocky Peterson.

Following the special meeting, the board
voted to go into executive session to discuss
“budget negotiations.”

Peterson said the board could discuss the
budget in executive session because it is
negotiating with the Township Council.

The school board and Township Council
recently decided to try to reach an agreement
on how much should be cut from the 2007-08
school district budget.

The council was required by state law to
review the $74.6 million budget after
residents rejected it by a vote of 755-576
during school elections April 17.

The Township Council recommended
reducing it by $2.5 million. The school board
appealed that reduction to the state
commissioner of education who, instead of
ruling on the appeal, requested that the
council and board attempt to reach an
agreement.

E-Mail: MELISSA HAYES
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File:_ 9325.1
QUCRUM
A quorum of not less than five members of the Board shall be required

to conduct regular, adjourned, or special meetings of the Board.

DATE ADOPTED: 6/9/80
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W'boro school board vote tossed by judge
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W'boro school board vote tossed by judge

By: MELISSA HAYES and MIKE MATHIS (Fri, Apr/27/2007)

MOUNT HOLLY — A judge yesterday voided a vote by the Willingboro Board of Education to file
tenure charges against its suspended superintendent and harshly criticized the board for violating
state law governing public meetings.

Former Superintendent Alonzo Kittrels filed a lawsuit against the Willingboro school board in
January 2006, alleging the board voted to bring tenure charges against him at a meeting that
violated the Open Public Meetings Act.

The board filed charges against Kittrels in December 2005 alleging “unbecoming conduct” and
insubordination in the wake of a financial crisis that forced the district to borrow $10 million from
the state to cover a two-year budget deficit.

During a hearing yesterday, Superior Court Assignment Judge John A, Sweeney said he nullified
the vote in favor of bringing charges against Kittrels because the board broke the law during two
meetings to discuss Kittrels' status on Nov. 28, 2005, and Dec. 22, 2005.

The minutes of the public portion of the Dec. 22 meeting show the board voted on 17 separate
matters, but do not show whether the board voted to bring the tenure charges, Sweeney said.

The minutes also do not reflect that a resolution for a closed session to discuss Kittrels was
adopted before the public meeting, Sweeney said.

There are no minutes from the closed meeting, Sweeney said.

At the Nov. 28 meeting, the board failed to vote on a resolution to move from a public meeting
into a closed executive session, and did not tell the public the reason for the closed meeting,
Sweeney said.

“Here is a board that has been warned time and again of its violations of the Open Public
Meetings Act,” Sweeney said. “This is one of these instances you can't put the toothpaste back in
the tube.

“This case cries out for the actions of the board to be set aside and for the new Board of
Education to decide the matter,” Sweeney said.

The tenure charges were forwarded to the state Commissioner of Education and hearings to
determine whether Kittrels can be fired are scheduled to begin next month before a judge in the
state Office of Administrative Law.

Salvatore Perillo, Kittrels' lawyer, said yesterday he would ask the commissioner to dismiss those
charges. “I think the commissioner's got to drop it,” Perillo said. “They don't have a choice.”

Kara Pullman, an attorney for the school board, declined to comment on Sweeney's decision.

School board members voted to end Kittrels' contract when it expires in June 2008, but wanted
him off the payroll sooner. Kittrels is collecting his $135,000 salary pending the outcome of the

http://www.phillyburbs.com/pb-dyn/articlePrint.cfm?id=1337370

4/28/2007 10:57 AM
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W'boro school board vote tossed by judge http://www.phillyburbs.com/pb-dyn/articlePrint.cfm?id=1337370

case, Perillo said.

Perillo specifically cited the violation of the open meetings law by the board when he asked
Sweeney to void the vote by the board to press tenure charges.

Perillo said the vote should be nullified because Jessie Green, a board member at the time who
voted in favor of the charges, should not have voted because she had moved from Willingboro.

“If you had to write a textbook about how to violate the Sunshine Law, the Willingboro Board of
Education has written the book,” Perillo said.

Pullman urged Sweeney to let the vote stand, arguing that any violations of the law did not justify
voiding.

“At best, these are technical violations that had no effect on the vote the board took,” she said.
“It's just a distraction.”

In the suit, Kittrels alleges board members retaliated against him after he reported some board
actions that he thought were inappropriate or illegal to representatives of the Department of
Education.

Previous board members directed blame at Kittrels and the district's former business
administrator for lack of oversight related to the budget deficit.

School board members were shocked by the news yesterday.

“This is a surprise to me and certainly something we're going to have to deal with,” board Vice
President Martin Nock said.

Ken Gordon said the board will have to decide whether to pursue the charges.

“ find this all to be very interesting and I look forward to discussing with the other board
members our course of action,” he said.

Tony John said he didn't know whether the board should file new charges because Kittrels'
contract could expire before the case is ever heard.

“We can't get rid of him until the end of the 2007-2008 school year,” John said. “At this point, in
my opinion, it wouldn't make sense to come up with new charges.”

Board President Theresa Rita Owens said she would have to consult with Sydney Lehmann, the
attorney representing the board in its effort to break Kittrels' contract, before commenting. She
said she would ask him to attend the next board meeting to explain the judge's decision.

Lehmann was unavailable for comment yesterday.

Kittrels lives in Elkins Park, Pa. He was hired as interim superintendent in November 2001 and
took over the position permanently the following year.

Article's URL:

http://www.phillyburbs.com/pb-dyn/news/112-04272007-1337370.html

20f2 4/28/200Q7 10:57
Yhibit 5



	10/16/07 Complaint
	Exh. 1
	Exh. 2
	Exh. 3
	Exh. 4
	Exh. 5


